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Summary:
International law has traditionally addressed human trafficking with law enforcement and
immigration control strategies focused solely on criminalization and punishment, without
addressing the aspects related to the protection of its victims. Realizing the extent to which this
narrow approach has proved ineffective and even counterproductive, part of the international
community has in the last few years endorsed a different approach to this phenomenon: the
human rights-based approach to trafficking. This study undertakes an in-depth analysis of this
concept, aimed at addressing the lack of clarity that prevails around the exact meaning and
scope of this approach and its complexity as a tool that has the potential of changing the way
the international community tackles this phenomenon. In part one, this study examines the
main features of the human rights-based approach as initially developed within the United
Nations in the context of development cooperation, to then turn to examine how this approach
developed in the law of human trafficking at the universal and regional level. On that basis, it
reaches conclusions on the theoretical foundations of the human rights-based approach to
trafficking and proposes a systematization of its constituent elements and of the main
requirements that stem from each of them. In part two, this study examines in more detail the
extent to which this approach has effectively been incorporated in international law as far as
the key aspects of trafficking victims’ protection are concerned – identification, protection,
assistance, right to remain and repatriation –, focusing on both the instruments that declare
assuming this approach and the pronouncements made by relevant international monitoring and
judicial bodies. The study concludes, among others, that this approach significantly broadens
the scope of States’ obligations on the protection of trafficking victims not only in terms of
substantive human rights standards but also in relation to the strong requirements it sets out in
terms of process. The potential of participation and accountability as key crosscutting aspects
of this approach is highlighted. However, the study also demonstrates that even in the most
advanced anti-trafficking instruments, the incorporation of this approach is still deficient in
relation to a significant number of aspects. Hence, the protection of victims is not guaranteed.
Finally, the study concludes that this approach promotes greater coherence in the overall
international law response to this phenomenon from the perspective of regime interaction.
Resumen:
El Derecho internacional ha abordado tradicionalmente la trata de personas con estrategias de
tipo penal y de control migratorio centradas exclusivamente en la criminalización y el castigo,
sin abordar los aspectos relacionados con la protección de sus víctimas. Constatando hasta qué
punto este enfoque limitado ha demostrado ser ineficaz e incluso contraproducente, parte de la
comunidad internacional ha emprendido en los últimos años un viraje hacia otro enfoque para
abordar la trata de seres humanos: el enfoque basado en los derechos humanos. En este estudio,
emprendemos un análisis en profundidad de este concepto, dirigido a abordar la falta de
claridad que prevalece en torno al significado y alcance exacto de este enfoque aplicado a la
trata y su complejidad como una herramienta que tiene el potencial de cambiar la forma en que
la comunidad internacional aborda este fenómeno. En la primera parte de este estudio,
examinamos los elementos constitutivos del enfoque basado en los derechos humanos
elaborado inicialmente por las Naciones Unidas en el contexto de la cooperación para el
desarrollo, para luego examinar cómo se ha desarrollado este enfoque en el Derecho
internacional sobre la trata tanto en el ámbito universal como en el regional. Sobre esa base,
llegamos a conclusiones sobre los fundamentos teóricos del enfoque basado en los derechos
humanos en materia de trata y proponemos una sistematización de sus elementos constitutivos
y de los principales requisitos que se derivan de cada uno de ellos. En la segunda parte del
estudio, nos centramos en analizar en detalle en qué medida este enfoque se ha incorporado

adecuadamente al Derecho internacional sobre trata en lo que respecta a los principales
aspectos de la protección de sus víctimas – la identificación, la protección y asistencia, el
derecho a quedarse en el país de destino y la repatriación –, centrándonos en el examen tanto
de los instrumentos que declaran asumir este enfoque como de los pronunciamientos de los
organismos internacionales de supervisión y judiciales pertinentes. El estudio concluye, entre
otras cosas, que este enfoque amplía significativamente el alcance de las obligaciones de los
Estados en relación con la protección de las víctimas de la trata no solo en términos de normas
sustantivas de derechos humanos, sino también en relación con los requisitos que establece en
términos de proceso. Se destaca el potencial de los principios de participación y rendición de
cuentas como aspectos transversales clave de este enfoque. Sin embargo, el estudio también
demuestra que incluso en los instrumentos más avanzados en materia de trata de personas, la
incorporación de este enfoque es aún insuficiente en relación con un número significativo de
aspectos, por lo que la protección de las víctimas no queda garantizada. Finalmente, el estudio
concluye que este enfoque promueve una mayor coherencia en la respuesta del Derecho
internacional general a este fenómeno desde la perspectiva de la interacción entre sistemas.
Resum:
El dret internacional ha abordat tradicionalment el tràfic de persones amb estratègies de tipus
penal i de control migratori centrades exclusivament en la criminalització i el càstig, sense
abordar els aspectes relacionats amb la protecció de les seves víctimes. Constatant fins a quin
punt aquest enfocament limitat ha demostrat ser ineficaç i fins i tot contraproduent, part de la
comunitat internacional ha emprès en els últims anys un viratge cap a un altre enfocament per
abordar el tràfic d'éssers humans: l'enfocament basat en els drets humans. En aquest estudi,
emprenem una anàlisi en profunditat d'aquest concepte, dirigit a abordar la falta de claredat que
preval al voltant del significat i abast exacte d'aquest enfocament aplicat al tràfic i la seva
complexitat com una eina que té el potencial de canviar la forma en què la comunitat
internacional aborda aquest fenomen. A la primera part d'aquest estudi, examinem els elements
constitutius de l'enfocament basat en els drets humans elaborat inicialment per les Nacions
Unides en el context de la cooperació per al desenvolupament, per a després examinar com s'ha
desenvolupat aquest enfocament en el dret internacional sobre la tracta tant en l'àmbit universal
com en el regional. Sobre aquesta base, hem arribat a conclusions sobre els fonaments teòrics
de l'enfocament basat en els drets humans en matèria de tràfic i proposem una sistematització
dels seus elements constitutius i dels principals requisits que es deriven de cada un d'ells. A la
segona part d'aquest estudi, ens centrem en analitzar en detall en quina mesura aquest
enfocament s'ha incorporat adequadament en el dret internacional sobre tracta pel que fa als
principals aspectes de la protecció de les seves víctimes - la identificació, la protecció i
assistència, el dret a quedar-se en el país de destinació i la repatriació -, centrant-nos en
l'examen tant dels instruments que declaren assumir aquest enfocament com dels
pronunciaments dels organismes internacionals de supervisió i judicials pertinents. L'estudi
conclou, entre altres coses, que aquest enfocament amplia significativament l'abast de les
obligacions dels Estats en relació amb la protecció de les víctimes del tràfic no només en
termes de normes substantives de drets humans, sinó també en relació amb els requisits que
estableix en termes de procés. Es destaca el potencial dels principis de participació i rendició
de comptes com a aspectes transversals clau d'aquest enfocament. No obstant això, l'estudi
també demostra que fins i tot en els instruments més avançats en matèria de tràfic de persones,
la incorporació d'aquest enfocament és encara insuficient en relació amb un nombre
significatiu d'aspectes, de manera que la protecció de les víctimes no queda garantida.
Finalment, l'estudi conclou que aquest enfocament promou una major coherència en la resposta
del dret internacional general a aquest fenomen des de la perspectiva de la interacció entre
sistemes.
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Introduction

Is human trafficking foremost a hateful crime, which calls for a strong and concerted response
against organized criminal networks? Or is it primarily a grave human rights violation that
requires placing the protection of victims as the utmost priority? Human trafficking is a
complex and global phenomenon that affects every country and region of the world1 and
consists in the transfer and forced exploitation of women, men and children within a country,
between neighbouring countries or across different continents. It has a tremendous impact on
individuals and communities primarily in terms of human rights, organized crime, safe
migration and decent labour. In the UN 2030 Agenda for Sustainable Development2, the New
York Declaration for Refugees and Migrants3 and in the framework of the on-going
negotiations of the Global Compact for Safe, Regular and Orderly Migration4, States
recognized that human trafficking is a phenomenon of increasing concern and committed to
take more effective action to eradicate it.
Whereas sexual and labour exploitation remain the most prominent forms of exploitation,
human trafficking can also force victims into other exploitative activities such as begging,
sham marriages, criminal activities including theft or drug dealing, pornography production or
the removal of organs5. According to ILO, there are at least 2,4 million trafficked persons in
the world at any given time6. Despite men’s trafficking being on the rise, women are still
disproportionately affected by this phenomenon. Women and girls represent 71% of the
victims detected worldwide7, and 80% of the victims moved to or within Western Europe,
where 95% of them end up exploited in prostitution8. On the contrary, traffickers are
prevalently men, even if trafficking is the area of organized crime where the presence of

1

UNDC, Global Report on Trafficking in Persons, 2016, Sales nº E.16.IV.6 (UNODC Global Report 2016), p. 5.
UN General Assembly, Transforming our world: the 2030 Agenda for Sustainable Development, Resolution
70/1, 25 September 2015: under targets 5.2, 8.7 and 16.2, States commit eradicate trafficking for sexual and other
forms of exploitation as a form of violence against women, to end the trafficking of children and more broadly to
take effective measures against forced labour, slavery and human trafficking.
3
UN General Assembly, New York Declaration for Refugees and Migrants, Resolution 71/1,19 September 2016,
paras. 23, 29, 34-36, 58 and 60.
4
The intergovernmental negotiations for the Global Compact for Safe, Regular and Orderly Migration have
started in New York on 5 February 2018 and will conclude on 13 July 2018; see UN General Assembly,
Modalities for the Intergovernmental Conference to Adopt the Global Compact for Safe, Orderly and Regular
Migration, Resolution 72/244, 22 January 2018.
5
UNODC Global Report 2016, p. 8. For more information on current trends in human trafficking, see UNODC
Global Report 2016 and EU, European Commission, Eurostat, “Trafficking in Human Beings”, 2015 (Eurostat
Trafficking Report 2015).
6
ILO, ILO Action against trafficking in human beings, 2008, p. 1. More recent ILO figures indicate that 40,3
million people are trapped into some form of forced exploitation that includes trafficking, forced labour and
slavery. Among these, 14,5 are victims of forced marriage; in ILO and Walk Free Foundation, Global Estimates
of Modern Slavery: Forced Labour and Forced Marriage, 2017, pp. 9-10. This is an enormous increase when
compared to the figures published earlier by ILO according to which there where an estimated 12.3 million people
in forced labour around the world in 2005 and 20,9 million people in 2012; in ILO, A Global Alliance against
Forced Labour, 2005; and ILO, Global Estimates of Forced Labour: Results and Methodology, 2012, p. 13.
7
UNODC Global Report 2016, p. 23.
8
Eurostat Trafficking Report 2015, pp. 10-11.
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women among perpetrators is higher, because former victims exploited during years or decades
end-up becoming themselves exploiters9.
Another extremely worrying trend reveals that more and more girls are being trafficked: while
in 2004 they represented 10% of victims worldwide, this percentage has doubled in few years,
reaching an alarming 20% in 201410. Finally, as the second most lucrative illicit business
worldwide behind drug trafficking, human trafficking would generate around 31,700 million
euros per year11.
In this tragic context of large-scale exploitation often referred to as “modern slavery”, the
response of the international community has been largely ineffective, allowing trafficking to
continue to flourish as a low-risk, high-profit activity for criminals12. From the perspective of
the criminal prosecution of this crime, results are stagnating at a low level worldwide13. In
Europe, the level of prosecutions and convictions is also worryingly low, where States fail to
engage in effective investigations14. In terms of prevention, there is a lack of specialized
training and a lack of measures to reduce demand15, while the provision of unconditional
access to assistance, support and protection to victims remains a challenge for most European
States: trafficking remains an ‘invisible crime’, as the number of identified victims remains
low, and victims are still frequently refused assistance at police stations or misidentified as
offenders, and subsequently prosecuted and convicted16.
Why has the international law response been that ineffective? Traditionally, trafficking
activities have been exclusively categorized as crimes and tackled with law enforcement
strategies focused solely on criminalization and punishment, without addressing the aspects
related to prevention of this phenomenon and to the protection of its victims. The main
obstacle to an effective international law response is the fact that human trafficking lays at the
intersection of international human rights law and transnational criminal law. It is certainly a
criminal activity, often perpetrated by transnational organized groups and involving the use of
violence and corruption. A criminal justice or “law and order” response is undoubtedly
required. From the international law perspective, criminal justice matters are dealt with by
transnational criminal law, which promotes “the indirect suppression by international law,
through domestic penal law, of criminal activities that have actual or potential trans-boundaries
effects”17. As opposed to international criminal law stricto sensu, where the penal proscription
is international, the so-called crime control conventions, the typical transnational criminal law
instrument, establish “prohibition regimes”18 which are to be implemented at the national level,
mainly through adapting national criminal law in order to “minimize or eliminate the potential

9

Ibid., p. 13. Worldwide, this percentage is slightly lower: 63%; in UNODC Global Report 2016, p. 34.
UNODC Global Report 2016, p. 25.
11
ILO, A Global Alliance against Forced Labour, 2005, p. 55.
12
UNODC Global Report 2014, p. 1.
13
UNODC Global Report 2016, p. 50-53.
14
European Commission, Report on the progress made in the fight against trafficking in human beings (2016),
COM(2016) 267 final, p. 10; and Council of Europe, Group of Experts on Action against Trafficking in Human
Beings (GRETA), 4th General Report on GRETA’s Activities (2015), para 33.
15
European Commission, Report on the progress made in the fight..., cit., p. 13. At the global level, no data are
provided on States’ prevention and protection efforts.
16
Ibid., pp. 11-12.
17
N. Boister, “Transnational Criminal Law?”, European Journal of International Law, vol.14(5), 2003, pp. 955.
18
E. A. Nadelman, “Global Prohibition Regimes: The Evolution of Norms in International Society”, International
Organization, vol. 44(4), 1990, p. 479.
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havens from which certain crimes can be committed and to which criminals can flee to escape
prosecution and punishment”19.
But human trafficking is also a human rights issue, a severe and multi-faceted one where
various human rights violations occur at different stages of the trafficking cycle. Firstly,
trafficking frequently finds its origins in situations where human rights violations are
widespread: root causes of trafficking include poverty, gender, racial and other kinds of
discrimination, and violence and insecurity linked to armed conflict or climate change.
Secondly, persons who become trafficked suffer from a wide range of violations of their
fundamental rights, which often include the right not to be held in slavery or servitude, the
right to freedom from forced labour, the right to life, the right to freedom from violence and
discrimination based on gender, race and other grounds, the right to liberty and security of the
person, the right to be free from cruel, inhuman or degrading treatment, the right to freedom of
movement, the right to privacy and the right to just and favourable conditions of work. Thirdly,
trafficked persons who escape their situation are typically subject to human rights violations at
the hands of governments, i.e. to re-victimization. This is particularly so in the context of
traditional criminal law responses that tend to treat them as irregular migrants, giving priority
to detention, prosecution and expulsion of trafficking victims in violation of their basic rights
as victims of a serious crime, including their right to be free from arbitrary detention, the right
to non-refoulement, the right to life and the right to access effective remedies.20 Alternatively,
they are treated as “disposable witnesses” who deserve protection only to the extent that they
may be useful to trafficking investigations and prosecutions.
Yet, these two bodies of law’s responses to the human trafficking phenomenon remained fully
separated during the whole twentieth century, with the discouraging results we have referred to.
On the one hand, the five trafficking-specific treaties adopted during the last century focused
heavily on the criminalization and prosecution of trafficking, omitting any consideration of
victims’ rights. The consequences for victims in terms of lack of protection have been and
continue to be devastating, as will be explored in detail in this study. Also, the failures of this
approach in terms of traffickers’ prosecution are patent: very few convictions have resulted
from this narrow approach. On the other hand, international human rights law remained almost
silent. Apart from two limited prohibitions directed specifically at women and children21,
international human rights law does not include a general prohibition of human trafficking. The
twentieth century certainly marks the failure of international human rights law to address
human trafficking as a human rights abuse22.
In this context, the adoption in 2000 of the UN Protocol to Prevent, Suppress and Punish
Trafficking in Persons23 (Palermo Protocol) marks a limited but still significant change of
course. The adoption of the Protocol resulted in a first reticent convergence between these two
branches of law. One of the main achievements of this instrument is certainly the adoption of
the first internationally agreed definition of trafficking, a definition that should be praised for
19

Ibid., 481. On the development of transnational criminal law as a separate category of international law, see N.
Boister, “Transnational Criminal Law?”, cit., pp. 953-976; and generally N. Boister and R. J. Currie (Eds.),
Routledge Handbook of Transnational Criminal Law, Routledge, 2015.
20
Ibid.
21
Article 6 of the Convention on the Elimination of All Forms of Discrimination against Women (adopted
18.12.1979, entered into force 03.09.1981) 1249 UNTS 13 (CEDAW), and Article 35 of the Convention on the
Rights of the Child (adopted 20.11.1989, entered into force 02.09.1990) 1577 UNTS 3 (CRC).
22
On this point, see E. M. Bruch, “Models Wanted: The Search for an Effective Response to Human Trafficking”,
Stanford Journal of International Law, vol. 40(1), 2004, p. 11.
23
Protocol to Prevent, Suppress and Punish Trafficking in Persons, Especially Women and Children,
supplementing the United Nations Convention against Transnational Organized Crime (adopted 15.11.2000,
entered into force 25.12.2003) 2237 UNTS 319.
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being much broader than what previous anti-trafficking convention had determined. All of
them had exclusively addressed the trafficking of women and, for some of them, of children,
and only for the purpose of sexual exploitation. The definition established in the Palermo
Protocol, incorporated in all anti-trafficking treaties subsequently adopted, refers to women,
men and children and includes a wide-ranging and open-ended list of exploitative purposes24.
However, the main weakness of the Palermo Protocol lies in the perpetuation of the clear
predominance of a criminal law focus. While prevention and protection have been included
alongside prosecution, provisions on the former aspects are particularly weak. In particular,
provisions on victim protection are mostly non-binding.
Disappointed with this narrow focus, and in a context where the notion of “human rights-based
approach” was emerging in other areas of international cooperation – i.e. development
cooperation –, a certain number of States and international organizations developed separate
instruments that significantly broadened the perspective from which trafficking is understood
and addressed, referred to as the “human rights-based approach to trafficking”. This effort is
mainly reflected in a soft law instrument developed at the universal level, the Principles and
Guidelines on Human Rights and Human Trafficking25, and in two binding instruments
adopted at the regional level: the European Trafficking Convention26 and the European Union
Trafficking Directive27.
The analysis of the human rights-based approach to trafficking from a victim protection
perspective is the object of this study. In essence, this approach introduces a new paradigm for
addressing human trafficking. According to its main underlying idea, adding to the current
criminal investigation and prosecution component a strong focus on human rights protection
and prevention will be key to addressing the ineffectiveness of the current anti-trafficking
international legal response, since this will trigger two essential changes. First, it will promote
respect for victim’s rights, which is a fundamental objective per se. International law requires
States to fulfil their basic international human rights law obligations vis-à-vis victims,
departing from the current trend of re-victimization at the hands of State authorities. And
second, it will be key to achieving more effective results in terms of prevention and
prosecution. In terms of prevention, because the vulnerability of victims triggered by the lack
of protective measures is what allows traffickers to recruit, exploit and maintain victims in a
situation of exploitation: the fact that what awaits victims when turning to authorities is far
from constituting a safe option plays into the hands of traffickers. And in terms of prosecution,
because only guarantees of meaningful protection will constitute a sufficient motivation for
victims to take the significant risks linked to escaping and thereafter pressing charges and/or
acting as witnesses against their traffickers. Clearly, only strong protection can support strong
prosecutions.

24
Article 3(a) defines trafficking in persons as follows: “the recruitment, transportation, transfer, harbouring or
receipt of persons, by means of the threat or use of force or other forms of coercion, of abduction, of fraud, of
deception, of the abuse of power or of a position of vulnerability or of the giving or receiving of payments or
benefits to achieve the consent of a person having control over another person, for the purpose of exploitation.
Exploitation shall include, at a minimum, the exploitation of the prostitution of others or other forms of sexual
exploitation, forced labour or services, slavery or practices similar to slavery, servitude or the removal of organs”.
25
Recommended Principles and Guidelines on Human Rights and Human Trafficking, Report of the United
Nations High Commissioner for Human Rights to the Economic and Social Council, Addendum,
E/2002/68/Add.1, 2002.
26
Council of Europe Convention on Action against Trafficking in Human Beings, adopted on 16 May 2005,
CETS nº 197 (European Trafficking Convention).
27
Directive 2011/36/EU of the European Parliament and of the Council of 5 April 2011 on preventing and
combating trafficking in human beings and protecting its victims and replacing Council Framework Decision
2002/629/JHA, O.J. L 101/1, 15.04.2011 (Trafficking Directive).
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Objectives
Despite being recurrently referred to in anti-trafficking documents, the human rights-based
approach to trafficking has not been the subject of an in-depth analysis. While international and
scholarly studies have essentially focused on one aspect of this approach - the need to address
the prevention, protection and prosecution aspects of trafficking in a balanced way - there are
other aspects to this approach that make it a more complex and powerful concept. The latter
have been generally overlooked. The way this approach is referred to in most instruments,
policy documents as well as in international bodies’ pronouncements and in scholarly literature
reflects a vague or partial understanding of its actual scope. This is a considerable obstacle to
its proper implementation, to a genuine debate on its effective value and to a proper evaluation
of the extent to which States that adhered to this approach actually comply with it. As a
specialist scholar recently argued, “the acknowledgement that the approach to trafficking
should be human rights based is so general as to be virtually meaningless”28 or, in the same
vein, “the argument for a human rights-based approach to trafficking has remained a vague
statement”29.
The present study aims at addressing this gap. Considering that this approach has the potential
of transforming the way international law addresses the trafficking phenomenon by,
fundamentally, empowering victims, the objective of this study is to provide more clarity on
the meaning and scope of this approach, in relation to both its theoretical foundation and its
practical translation into legal rules and standards as currently reflected in the most advanced
anti-trafficking international instruments. In particular, this study aims at responding to the
following questions:
-

What is a human rights-based approach to trafficking in international law? What are its
core elements and corresponding requirements?

-

What are the main contributions and weaknesses of this approach in the area of
trafficking victims’ protection as currently reflected in international law at the universal
and regional level? To what extent can this approach be considered as sufficiently
consolidated in the current state of development of international law?

-

What are the effects of this approach on the scope of States’ obligations in the area of
victim protection?
What are the effects of this approach on the interaction between international law
regimes relevant to human trafficking and on their potential convergence?

-

Methodology
In order to meet these objectives, this study is structured in two parts. Part I is devoted to
exploring the concept of human rights-based approach to trafficking in international law, its
theoretical foundations, constituent elements and ensuing requirements. Part II consists in an
analysis of the area of trafficking victims’ protection aimed at identifying the extent to which
the core elements and requirements of this approach as identified under Part I are adequately
reflected in the anti-trafficking international instruments that declare adopting such an
approach, as well as in the positions taken by international bodies that exercise monitoring or
jurisdictional functions in this area.
28

V. Stoyanova, Human Trafficking and Slavery Reconsidered, Conceptual Limits and States’ Positive
Obligations in European Law, Cambridge University Press, 2017, p. 5.
29
Ibid.
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In terms of methodology, Part I starts by examining the theoretical concept of human rightsbased approach in international law. It undertakes a detailed examination of the UN agreement
that first described this approach: the UN Common Understanding that emerged in the area of
development cooperation in 2003. On that basis, it identifies the core constituent elements of
this approach. Thereafter, it examines how the concept of human rights-based approach has
been understood and reflected in the main international anti-trafficking instruments both at the
universal and regional level, focusing on whether these instruments incorporate the core
elements of this approach as identified under point 1. Finally, some key findings are presented
on the extent to which the human rights-based approach to trafficking responds to the same
core elements of the approach captured in the 2003 UN Common Understanding in the area of
development cooperation, and what the specificities of this approach are in the area of human
trafficking.
As far as Part II is concerned, its objective is to undertake a more detailed analysis of the
human trafficking’s legal framework in order to assess the extent to which the human rightsbased approach has been effectively incorporated in the most advanced instruments, and the
most important challenges this incorporation poses. Undoubtedly, the extension of this subject
inevitably led us to circumscribe the object of our study to a particular aspect of the antitrafficking legal framework. In that context, we chose to focus our analysis on the second of
the three Ps – prevention, protection and prosecution – that make up this framework: the duty
to protect trafficking victims. Relevant reports suggest that this aspect is still not adequately
addressed in the vast majority of countries around the word, especially because of the
persistence of an approach that focuses exclusively on prosecuting traffickers and on curbing
irregular immigration at the expenses of a human rights-based approach that integrates the
identification and protection of victims into the criminal and immigration strategies. It is clear
from these reports that failures in terms of victims’ protection are particularly serious at border
posts and in asylum application and return procedures. Pushbacks and the lack of proactive
identification mechanisms at the border as well as the frequent refusal of asylum requests or
residence permits based on trafficking-related persecution grounds are some of the aspects that
are causing the greatest concerns at the international and European level, as will be explored in
details in Part II. Therefore, we have decided to focus our analysis in the area of victim
protection. Two main reasons for doing so should be highlighted. Firstly, it is the most
distinctive aspect of this approach: a human rights-based approach to trafficking calls for
putting the protection of victims at the centre of all anti-trafficking interventions and for
considering it the utmost priority in case of conflicting interests. And secondly, it is the aspect
that shows the most lacunae and requires more efforts on the part of States and all other
stakeholders involved.
The analysis of the victim protection legal framework under Part II will be conducted
according to the following methodology. It will focus on two categories of legal materials.
First, we will examine the legal obligations established in the current international human
rights-based anti-trafficking instruments, mainly the Trafficking Principles and Guidelines, the
European Trafficking Convention, the EU Trafficking Directive and the ILO 2014 Protocol to
the Forced Labour Convention30. However, instruments that do not take such an approach,
mainly the Palermo Protocol or the recent ASEAN Anti-trafficking Convention31, will also
often be referred to in order to highlight the differences between the provisions that take a
strictly criminal law approach and those that reflect a broader human rights-based approach.
30

Protocol of 2014 to the Forced Labour Convention of 1930, adopted 11 June 2014, n. P029.
ASEAN Convention against Trafficking in Persons, Especially Women and Children, adopted on 21 November
2015 in Kuala Lumpur, Malaysia.
31
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Secondly, we will examine the pronouncements issued by international bodies with a
monitoring, judicial or quasi-judicial function in the area of human trafficking. In this context,
this research explores to a possibly unprecedented extent the contribution of international
bodies to the interpretation, consolidation or weakening of this approach, providing detailed
insight on the way bodies such as the UN Working Group on Trafficking, UN special
procedures, UN treaty bodies, GRETA, the EU Expert Group on trafficking, the European
Court of Human Rights and the Inter-American Court of Human Rights have interpreted the
scope of States’ obligations in this area.
The core elements and requirements of a human rights-based approach identified under Part I
will be used as a reference to assess whether the current international law human rights-based
response to trafficking victims’ protection is adequate, both from the perspective of the way it
has been transposed in international instruments and the way it is being interpreted and applied
by international judicial and non-judicial bodies. Do the first or the second, or the combination
of both, provide an adequate response to the protection of victims of trafficking from a human
rights-based perspective?
Finally, and on the basis of that review, we will identify the main positive contributions of the
current international law human rights-based response to trafficking, but also its main
weaknesses. In that context, we will formulate proposals on the way these weaknesses can be
addressed in order for the mentioned international legal framework to more effectively comply
with the substantive and procedural requirements of a human rights-based approach to
trafficking.
Before concluding this section on methodology, we wish to provide some further clarifications
on what is to be found in this study and what is not. We already established that this study
addresses the prevention and prosecution of trafficking only to a limited extent: in the context
of the analysis of what the human rights-based approach means and requires (under Part I) but
not in the more detailed analysis carried out in Part II, which is exclusively devoted to the
protection of trafficking victims. However, the latter serves as a test bench to which the new
paradigm is applied, allowing us to draw conclusions that can be extrapolated to the overall
anti-trafficking international framework.
In the same line, a couple of additional clarifications are required. First, the important issue of
victims’ right to an effective remedy and to compensation has been addressed only to a limited
extent under the section on residence permits for trafficking victims. While this is certainly an
important aspect of victim protection, it has, however, been left out of the scope of this study
since this aspect lies at the intersection between protection and prosecution, where a number of
aspects of this right are linked to the effective setting-up and functioning of the judicial system.
Therefore, we considered that it went beyond the scope of this analysis.
Secondly, we wish to clarify the extent to which this study addresses the protection of child
trafficking victims. As this is not a study specifically devoted to child victims, it will not reach
the level of specialty a study solely devoted to that group would achieve. This being said, this
study addresses the protection of child trafficking victims and the extent to which minors
require a differentiated treatment. The particular challenges posed by the protection of child
trafficking victims have been systematically acknowledged in the course of this study,
highlighting the particular requirements set out in positive law and the way these have been
interpreted and developed by relevant international bodies, in particular the Committee on the
rights of the child. It therefore provides valuable information on what the implications of a
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human rights-based approach to trafficking are for the protection of the most vulnerable
victims of this crime: children.

x

PART I
THE HUMAN RIGHTS-BASED APPROACH AND ITS
PROGRESSIVE INCORPORATION IN THE INTERNATIONAL
LAW OF HUMAN TRAFFICKING

1

2

CHAPTER I
THE CONCEPT OF HUMAN RIGHTS-BASED APPROACH:
ORIGINS AND CORE ELEMENTS

1. The concept of human rights-based approach
1.1. Origins
For historical reasons, until the end of the Cold war the elaboration of human rights norms and
policies in the UN context remained separated from other fundamental areas of UN action,
such as peace and security and development cooperation. As far as the latter is concerned, “the
development enterprise lived in perfect isolation, if not ignorance, of the human-rights system
and its implications for development”1. In a context where there was growing recognition that
the needs-based or service-delivery approaches have failed to substantially reduce poverty2,
UN Member States started to emphasize the linkages between human development and the
promotion and protection of human rights in a number of World Conferences: in Vienna in
1993, in Cairo 1994 and in Beijing in 1995. The UN Secretary-General Kofi Annan took these
advances further, adopting the UN Reform Agenda in 1997, where he referred to human rights
as a crosscutting issue and called upon UN agencies and programs working in all thematic
fields to integrate human rights into their activities3. This call was strengthened in its
subsequent reports4, where he forged the key message “Humanity will not enjoy security
without development, it will not enjoy development without security, and it will not enjoy
either without respect for human rights”5, and ultimately taken on board by Member States
during the 2005 World Summit6.

1

P. Uvin, “From the right to development to the rights-based approach: how ‘human rights’ entered
development”, in A. Cornwall and D. Eade (Eds.), Deconstructing Development Discourse: Buzzwords and
Fuzzwords, Practical Action Publishing, 2010, p. 163. For an overview of the historical dimensions of rightsbased approach, starting with anti-colonialism struggles, see A. Cornwall and C. Nyamu-Musembi, “Putting the
‘rights-based approach’ to development into perspective”, Third World Quarterly, vol. 25(8), 2004, pp. 14201425.
2
UNICEF/UNESCO, “A Human Rights-Based Approach to Education for All. A framework for the realization of
children’s right to education and rights within education”, 2007, p. 9.
3
UN Secretary-General, Renewing the United Nations: a Programme for Reform, A/51/950, 1997, paras. 78-79.
4
See UN Secretary-General, Strengthening the UN: An Agenda for Further Change, 2002, A/57/387, and In
Larger Freedom: Towards Development, Security and Human Rights for All, 2005, A/59/2005.
5
See UN Secretary-General, In Larger Freedom: Towards Development, Security and Human Rights for All, cit.,
p. 1.
6
The 2005 World Summit outcome document read: “We resolve to integrate the promotion and protection of
human rights into national policies and to support the further mainstreaming of human rights throughout the
United Nations system, as well as closer cooperation between the Office of the High Commissioner for Human
Rights and all relevant United Nations bodies.”, para 126; in UN General Assembly, Resolution 60/1, 24 October
2005.
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In that context, UN agencies started introducing human rights promotion and protection into
their activities. UNICEF took the lead in 1998, by declaring that it would take the Convention
on the Rights of the Child, together with the Convention on the Elimination of Discrimination
against Women, as the organization’s frame of reference for designing and implementing its
activities7. Other agencies and programs followed a similar path, while national development
cooperation agencies and NGOs also introduced a human rights perspective to their
development cooperation work8.
Recognizing the need for coherence of approaches in the context of the UN inter-agency
collaboration, a UN common understanding on a human rights-based approach to development
cooperation was adopted within the UN system in 20039. This is the first – and only – UN
system-wide agreement on what a human rights-based approach means. Its importance cannot
be underestimated as it continues to be a reference for practically all UN agencies and
programs working on a wide spectrum of thematic areas10.
The concept of human rights-based approach has also shown its potential to apply to a number
of fields from perspectives other than development cooperation: we are referring, for instance,
to the human rights-based approach to business management11, education12, health13, human
trafficking14, labour migration15, climate change16, and, more recently, data management17.
7

UNICEF, “Executive Directive 1998-2004, Guidelines for Human Rights-Based Programming Approach”,
1998.
8
CARE, for example, was one of the first NGOs to adopt a human rights-based approach as early as in 1999; see
CARE, “CARE’s Experience with Adoption of a Rights-based Approach: Five Case Studies”, 2002. As far as
national development agencies are concerned, DFID was one of the first to apply a human rights-based approach:
see L-H. Piron, Learning from the UK Department of International Development's Rights-Based Approach to
Development Assistance, German Development Institute, 2003; and L-H. Piron and F. Watkins, DFID Human
Rights Review: A review of how DFID has integrated human rights into its work, Overseas Development Institute,
2004. For an evaluation of the Swedish International Development Cooperation Agency (SIDA) and the
Norwegian Agency for Development Cooperation (NORAD), see A. Tostensen, H. Stokke, S. Trygged and K.
Halvorsen, Supporting Child Rights. Synthesis of Lessons Learned in Four Countries, NORAD and SIDA, 2011.
For an assessment and comparative review of the way the human rights-based approach was adopted by selected
NGOs (CARE, ActionAid), governmental agencies (SIDA and DFID) and UN agencies, see C. Nyamu-Musembi
and A. Cornwall, What is the ‘rights-based approach’ all about? Perspectives from International Development
Agencies, Institute of Development Studies at the University of Sussex, 2004.
9
United Nations Development Group, “The Human Rights Based Approach to Development Cooperation:
Towards a Common Understanding among the United Nations Agencies”, Inter-Agency Workshop, Stamford,
United States of America, 2003; in OHCHR, Frequently Asked Questions on a Human Rights-Based Approach to
Development Cooperation, 2006, Annex II (hereinafter “UN Common Understanding on a HRBA”).
10
The Common Understanding on a human rights-based approach to development has been endorsed by the
United Nations Development Group, which is composed of 32 UN agencies. For an analysis of the way UN
agencies and programmes have implemented this approach, in the area of development, see A. Clarke, “The
Potential of the Human Rights-Based Approach for the Evolution of the United Nations as a System”, Human
Rights Review, vol. 13(2), 2012, pp. 225-248.
11
Business Leaders Initiative on human rights, “United Nations Global Compact and OHCHR, A Guide to
Integrating Human Rights into Business Management”, 2006.
12
UNICEF/UNESCO, A Human Rights-Based Approach to Education for All. A framework for the realization of
children’s right to education and rights within education, cit. For an evaluation of the implementation of this
approach by UNICEF, see W. Vandenhole and P. Gready, “Failures and Successes of Human Rights-Based
Approaches to Development: Towards a Change Perspective”, Nordic Journal of Human Rights, 32:4, 2014, pp.
299-303; and UNICEF, “Global Evaluation of the Application of the Human Rights-Based Approach to UNICEF
Programming. Final Report – Volume I”, 2012, pp. 46–47.
13
See, for example, World Health Organization and OHCHR, “Human Rights Based Approach to Health”, 2009;
S. Porsdam Mann, V. J. Bradley, and B. J. Sahakian, “Human Rights-Based Approaches to Mental Health: A
Review of Programs”, Health and Human Rights, vol. 18(1), 2016, pp. 263-276.
14
Office of the United Nations High Commissioner for Human Rights (OHCHR), “Commentary to the
Recommended Principles and Guidelines on Human Rights and Human Trafficking”, 2002, HR/PUB/10/2
(OHCHR Commentary to the Trafficking Principles and Guidelines).
15
International Labour Organization (ILO), “International Labour Migration. A Rights-based Approach”, ILO,
Geneva 2010
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However, policy documents that incorporate this approach to different areas do generally,
directly or indirectly, refer to the 2003 approach as their reference framework. Indeed, while
there is no legally agreed definition of human rights-based approach in international law, there
is only one agreement that sets out a detailed theoretical framework around this concept, with
normative and operational principles. And that agreement was reached within the UN in 2003.
We will therefore proceed to examine the main features of the concept of human rights-based
approach taking as a reference the 2003 UN agencies Common Understanding. We will also
refer to the way it has been interpreted and commented upon by the Office of the United
Nations High Commissioner for Human Rights (OHCHR) - who issued an explanatory
document18 -, other UN agencies and scholarly literature. In doing so, we will faithfully
reproduce, although sometimes in a summarized manner, the principles set out in the approach
as it has been embodied in the 2003 document. However, we have in many instances omitted
specific references to development cooperation, since this chapter’s main goal does not relate
to the area to which this approach applies but to the general rules and principles it embraces in
order to assess, subsequently, their potential to be transposed to other areas of knowledge.
1.2. Introduction to the core elements
The human rights-based approach is both a conceptual and methodological framework that
provides guidance on how to design, implement and evaluate policies and interventions in
order to ensure that they respect and enhance human rights. This approach includes three core
aspects. In the agreement reached in 2003 in the area of development cooperation, these three
core elements have been captured as follows:
1. All programmes of development cooperation, policies and technical assistance should
further the realization of human rights as laid down in the Universal Declaration of Human
Rights and other international human rights instruments.
2. Human rights standards contained in, and principles derived from, the Universal
Declaration of Human Rights and other international human rights instruments guide all
development cooperation and programming in all sectors and in all phases of the
programming process.
3. Programmes of development cooperation contribute to the development of the capacities
of “duty-bearers” to meet their obligations and of “rights-holders” to claim their rights19.

If we take away the references to development cooperation in order to obtain a general, nonthematic version of the core elements, the UN Common Understanding would require that
policies:
1. Further the realization of human rights as enshrined in international human rights law.
2. In all phases, from the design until the evaluation, are guided by the core principles and
standards derived from international human rights law.
3. Are directed towards strengthening the capacities of “duty-bearers” to meet their
obligations and of “rights-holders” to secure their rights.

16

E. Cameron, “Human Rights and Climate Change: Moving from an Intrinsic to an Instrumental Approach”,
Georgia Journal of International & Comparative Law, vol. 38, 2010, pp. 673-716.
17
OHCHR, “A Human Rights-Based Approach to Data. Leaving No One Behind in the 2030 Development
Agenda”, 2016.
18
OHCHR, “Frequently Asked Questions on a Human Rights-Based Approach to Development Cooperation”,
2006.
19
UN Common Understanding on a HRBA, p. 35.
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As will be seen in more details, the human rights principles and standards derived from
international human rights law that should guide policies in all phases have been identified as:
universality, indivisibility and interdependence; equality and non-discrimination; participation
and inclusion; accountability and the rule of law20.
The Common Understanding includes an explanation of each core element and a list of
additional elements that are essential to a human rights-based approach, which provide much
clarity on the core implications and objectives of this approach As we turn to the examination
of each of these three core elements of the human rights-based-approach, all related elements
will be referred to.
While we are aware that a clear distinction between purely substantive or methodological
aspects is very difficult to draw, we can in principle argue that the first element of this
threefold approach is predominantly of a substantive nature, while the other two elements have
a strong methodological component. The first elements, spelled out under point 1, describes
how the goal of human rights-based policies should be conceived. It requires actors involved to
frame problems in terms of human rights obligations and entitlements, obtaining a clear vision
of the rights at stake. The identification and realization of these rights should constitute the
overarching goal, and international human rights instruments its normative basis.
The second and the third point provide guidance on the process, on the methodology to be
followed to reach that goal. On the one hand, a number of principles of human rights law
should be integrated in the overall process, essentially participation, accountability, nondiscrimination and universality. On the other hand, all efforts should be strategically geared at
supporting and empowering individuals and communities to claim their rights and at building
the capacity of authorities to fulfill their obligations in the area of human rights. However, a
closer look at this approach reveals that the second and third aspect have both a methodological
and a substantive aspect, since empowering all actors, in particular the most vulnerable, and
upholding the principles of equality and accountability are not only procedural requirements
but also objectives of their own.
Clearly, this approach marks a critical switch from needs-based or service-delivery approaches
to a human rights-based one that focuses essentially on the empowerment and the capacity
building of local actors, with a particular emphasis on fostering societies that are more equal
and democratic. The policy’s beneficiaries are not passive recipients of needed assistance, but
become active subjects empowered to claim their rights, to participate in processes that
determine the realization of their rights, including by claiming stakeholder’s accountability.
Changing existing power imbalances that generate human rights abuses or allow them to
persist lies at the core of this approach. This is recognized in the UN Common Understanding,
where the first essential element listed in terms of good programming is:
People are recognized as key actors in their own development, rather than passive
recipients of commodities and services.21

We will now turn to a more detailed examination of each of these three core elements: the
realization of human rights, the crosscutting human rights principles and capacity building and
empowerment.

20
21

UN Common Understanding on a HRBA, p. 36.
UN Common Understanding on a HRBA, page 37, point 1.
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2. First core element: the realization of human rights as the main goal
As far as the first core element of the approach is concerned, the UN Common Understanding
requires that issues be framed in terms of human rights realization. This appears to be the most
obvious aspect of a human rights-based approach, the one that one would most clearly expect
to find in it. In order to take that approach, instruments and policies should be normatively
based on international human rights law and aimed at the realization of rights recognized
therein. Additional elements included in the Common Understanding make clear that the fact
of only incidentally contributing to the realization of human rights does not constitute a human
rights-based approach: what is required is that the policy aims to “contribute directly to the
realization of one or several human rights”22.
A human rights-based approach necessarily requires an “assessment and analysis in order to
identify the human rights claims of rights-holders and the corresponding human rights
obligations of duty-bearers as well as the immediate, underlying, and structural causes of the
non-realization of rights.”23 This statement highlights some of the main added values of this
approach. The fact of normatively framing a problem in terms of human rights provides a
particular vision of a situation that is based on human rights claims on the one hand, and
obligations on the other hand. Other branches of law generally take a quite different
perspective. For example, transnational criminal law tends to frame a problem exclusively in
terms of States’ obligations to prevent or repress a criminal conduct, omitting the rights side of
the problem. On the contrary, the human rights-based approach brings in a wider perspective,
where it forces authorities and other stakeholder to do essentially two things.
First, to analyze the situation in a detailed and comprehensive manner in order to identify
which human rights are involved in the situation at stake and require to be addressed. This
aspect itself includes two separate components. On the one hand, when identifying human
rights claims, the immediate causes of human rights violations and the ensuing interlinkages
between rights should also be looked at, in particular the realization of other rights that are
instrumental for the realization of the main rights initially identified. But this is not sufficient.
Stakeholders should also consider other unanticipated or apparently unrelated rights that might
be affected by the planned policy. They should also explore whether and how envisaged
solutions could have a negative impact on particular groups.
Therefore, human rights realization does not only mean identifying which rights and claims
should be addressed in positive terms, but also monitor the possibly negative impact of planned
or already applied policies, providing an answer to those problems also in terms of human
rights claims. This most probably requires broadening or reframing the policy in order to
include other rights’ claims, and will probably lead authorities to include categories of rightholders that had been left behind.
Secondly, this human rights realization focus requires stakeholders to reach an even deeper
understanding of the problem, by looking not only at the immediate causes of human rights
violations and the ensuing interlinkages between rights, but also at the underlying structural
causes of the non-realization of rights. This is made explicit in point 10 of the Common
Understanding, as follows:
Situation analysis is used to identify immediate, underlying and basic causes of development
problems.

22
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Ibid., page 36, under the first core element.
UN Common Understanding on a HRBA, p. 37, point (a).
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This is a call to look deeper into structural causes and address those long-lasting and deeply
rooted discriminatory practices, often linked to gender, ethnicity, religion or nationality, that
keep certain groups in a situation of vulnerability and prevent them from exercising their
rights. If these deeply rooted human rights violations are not addressed together with the more
immediate and apparent abuses, the adopted policy will have no effective long-lasting result.
Both aspects of this first element highlight the importance of a much deeper situation analysis,
in particular in lights of the interlinkages between rights, an aspect that is referred to under the
second main aspect of the human rights-based approach - the crosscutting principles that
should guide the process in all phases - as follows:
Interdependence and interrelatedness. The realization of one right often depends, wholly or
in part, upon the realization of others. For instance, realization of the right to health may
depend, in certain circumstances, on realization of the right to education or of the right to
information.

Finally, there is a further added value to this first core element of the approach. The
requirement to frame policies in terms of human rights realization provides a solid legal basis
for individual or community claims24. It empowers victims to claim their rights and to frame
State’s duties vis-à-vis these claims not only as moral imperatives but chiefly as legally
binding obligations, rooted in international human rights law. In that context, the Common
Understanding also recognizes that the reports and recommendations produced by international
human rights bodies and mechanisms - essentially treaty bodies and special procedures provide important guidance to both rights-holders and duty-bearers on the scope of these rights
and how they should be interpreted and applied in practice25.
In sum, under this first core element, a human rights-based approach calls for: 1. A detailed
analysis of the phenomenon at stake in order to identify current human rights abuses and their
immediate and underlying causes, based on the rights set out in international human rights law
and the way they have been interpreted by international monitoring bodies, and; 2. Articulating
a response in terms of human rights entitlements and obligations, where the realization of these
human rights entitlements and obligations is the main goal of the planned law, policy or other
intervention26.

3. Second core element: crosscutting human rights principles
Human rights principles should inform policies at all stages, not only at the stage of design, but
also of implementation and evaluation. They are identified in the Common Understanding as: universality and inalienability; - indivisibility, interdependence and interrelatedness; - equality
and non-discrimination; - participation and inclusion; and - accountability and the rule of law.
A description of each of them follows.

24

See A. Cornwall and C. Nyamu-Musembi, “Putting the ‘rights-based approach’...", cit., p. 1416.
Ibid., point (d).
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Similarly, T. Obokata argues that there two dimensions to a human rights framework. First, it is a framework
for analysis, which requires exploring and identifying human rights norms and principles relevant to the
phenomenon at stake. And second, it is a framework for action, which simultaneously attempts to articulate legal
obligations imposed upon States. He concludes that the human rights framework can therefore put more pressure
on States to address the human rights issues pertinent to the phenomenon. In T. Obokata, Trafficking of Human
Beings from a Human Rights Perspective, Towards a Holistic Approach, Brill, 2006, p. 35.
25
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3.1. Universality and inalienability; indivisibility; interdependence and interrelatedness
We have already mentioned the relevance of interdependence and interrelatedness for drawing
a comprehensive picture of any phenomenon a given policy aims to address, where not only
the immediate causes of problems should be assessed, but also the interrelated underlying and
structural causes, which are usually linked to other interdependent human rights violations.
The principle of indivisibility is linked to these two principles as it recalls that all human
rights, whether civil, political, economic, social or cultural, are inherent to the dignity of every
human being and thus have equal legal status, without any ranking hierarchical order27.
Turning to universality and inalienability, they underline a fundamental feature of human
rights: that all people everywhere in the world are entitled to human rights for the sole reason
of their status as human being. The corollary of this fundamental statement is that they cannot
voluntarily give up these rights, nor can others take them away from them. They are inherent
to the human being. These principles are directly based on Article 1 of the Universal
Declaration of Human Rights28.
The main implications of these principles are that no one should be left out from access to the
enjoyment of their human rights. No policies that would intentionally or unintentionally
exclude certain groups based on ethnic, national, gender or other grounds would be acceptable.
As a consequence, compliance with the universality principle requires stakeholder to
proactively ensure that policies do not allow for any group to be left out from the enjoyment of
particular rights. They thus call for a comprehensive analysis of the impact policies have on all
groups, with a particular focus on the vulnerable ones, in order to make sure that no group is
left out or adversely affected and that where particular obstacles or difficulties exist for some
groups, specific corrective or protective measures are adopted. Finally, these principles would
also provide a solid legal basis for the adoption of policies that are principally aimed at
supporting particularly marginalized groups in gaining access to the recognition and enjoyment
of rights from which they were deprived.
3.2. Equality and non-discrimination
The principle of equality and non-discrimination is intrinsically linked to universality. Since all
individuals are equal, by virtue of the inherent dignity of each human person, all human beings
are entitled to their human rights without discrimination of any kind, such as race, colour, sex,
ethnicity, age, language, religion, political or other opinion, national or social origin, disability,
property, birth or other status29. The right to non-discrimination is enshrined in all major
human rights instruments, including the Universal Declaration of Human Rights30 (Articles 2
and 7), the International Covenant on Civil and Political Rights31 (Articles 2(1) and 26), the
International Covenant on Economic, Social and Cultural Rights32 (Article 2(2)), the
International Convention on the Elimination of All Forms of Racial Discrimination33 (Article
1(1)), the Convention on the Elimination of All Forms of Discrimination against Women34
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UN Common Understanding on a HRBA, p. 36.
“All human beings are born free and equal in dignity and rights”.
29
UN Common Understanding on a HRBA, p. 36.
30
Universal Declaration of Human Rights, adopted on 10 December 1948, General Assembly resolution 217 A.
31
International Covenant on civil and political rights, adopted 16 December 1966, 999 UNTS 171.
32
International Covenant on economic, social and cultural rights, adopted 16 December 1966, 993 UNTS 3.
33
International Convention on the Elimination of All Forms of Racial Discrimination, adopted on 21 December
1965, 660 UNTS 195.
34
Convention on the Elimination of All Forms of Discrimination Against Women, adopted on 18 December 1979,
entered into force on 3 September 1981, 1249 UNTS 13,
28
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(Article 1) and the Convention on the Rights of the Child35 (Article 2(1))
While redressing inequalities and reducing disparities is one the main purposes of human rights
law, the human rights-based approach operationalizes this principle by integrating the need to
redress these inequalities into the main purposes of other branches of law or disciplines. While
the need to focus on the rights of the most vulnerable or marginalized sounds rather obvious to
a human rights lawyer, it is in fact something most lawyers in other branches, or most
professionals with other expertise, would not consider, or at least not consider as a priority. It is
therefore a significant contribution to other fields of knowledge.
A human rights-based approach requires focusing on the realization of the rights of the
excluded and marginalized groups36. Gender mainstreaming is a fundamental component of
this requirement, as it requires that any planned policy or legislation provide an adequate
response to the differentiated needs of men and women in any given area with the ultimate aim
of allowing an equal benefit for both women and men, achieving gender equality37.
Essential elements listed in the UN Common Understanding that relate to equality and should
guide all stakeholders in taking a human rights-based approach are:
-

Programmes focus on marginalized, disadvantaged and excluded groups.
Programmes aim to reduce disparity38.

Ultimately, the principles of equality and universality highlight that the main goal of the human
rights-based approach is to change existing power imbalances within societies. It seeks to
analyze inequalities that lie at the heart of societal problems and “redress discriminatory
practices and unjust distributions of power”39 that impede progress in the fulfillment of human
rights for all.
3.3. Participation and inclusion
The principles of participation and inclusion are described by UN agencies as the right to
“active, free and meaningful participation in, contribution to, and enjoyment of civil,
economic, social, cultural and political development in which human rights and fundamental
freedoms can be realized”40. The right to participation in public affairs or in matters that
directly affect an individual or group is enshrined in a number of human rights instruments,
such as the United Nations Declaration on the Right to Development (Articles 1, 2 and 8), the
United Nations Declaration on the Rights of Indigenous Peoples (contains more than 20
provisions affirming indigenous peoples’ right to participate in decision-making)41, the
International Covenant on Civil and Political Rights (Article 25), the Convention on the
Elimination of Discrimination against Women (Article 14) and the Convention on the Rights of
the Child (Article 12). It is also included in non-human rights instruments, such as the United

35

Convention on the Rights of the Child, adopted on 20 November 1989, entered into force on 2 September 1990,
1577 UNTS 3.
36
UN Common Understanding on a HRBA, p. 37, point 6 and 8.
37
For a definition of gender mainstreaming, see Economic and Social Council, Agreed conclusions 1997/2,
Official Records of the General Assembly, Fifty- second Session, Supplement No. 3 (A/52/3/Rev.1), chap. IV,
para 4. For a review of the relationship between a human rights-based approach and gender mainstreaming, see
OHCHR, “Frequently Asked Questions on a Human Rights-Based …”, cit., pp. 18-19.
38
UN Common Understanding on a HRBA, p. 37, points 6 and 8.
39
OHCHR, “Frequently Asked Questions on a Human Rights-Based Approach …”, cit., p. 15
40
Ibid., p. 2.
41
For an overview of indigenous peoples’ right to participate in decision-making, see Human Rights Council,
Expert Mechanisms on the Rights of Indigenous Peoples, Final report of the study on indigenous peoples and the
right to participate in decision-making, A/HRC/18/42, 2011.
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Nations Convention against Corruption (Articles 5 and 13)42.
Out of the thirteen elements the UN Common Understanding refers to as essential under the
human rights-based approach, it is significant that seven relate to participation and
empowerment, as opposed to, for example, two to accountability. This highlights the centrality
of this principle in the context of the human rights-based approach. These elements are:
-

People are recognized as key actors in their own development, rather than passive recipients of
commodities and services.

-

Participation is both a means and a goal.

-

Strategies are empowering, not disempowering.

-

Analysis includes all stakeholders.

-

The development process is locally owned.

-

Both top-down and bottom-up approaches are used in synergy.

-

Strategic partnerships are developed and sustained43.

As can be seen, participation is an objective as well as a means. A human rights-based
approach seeks both to promote the participatory formulation of policies and legislative
frameworks, and to ensure that participatory and democratic processes are institutionalized
locally and nationally44. Therefore, participation goes well beyond mere consultation.
Participation should foster critical consciousness and participation in decision-making as the
basis for active citizenship. The key added value of this approach is that individuals and
groups, especially the most marginalized, should be “empowered to articulate their
expectations towards the State and other duty-bearers”45. As will be further explored, the
principle of participation is closely linked to the idea of empowering rights-holders.
Clearly, a key message is that the realization of human rights as enshrined in international
human rights law should not be exclusively a question of human rights defenders, public
officials and international organizations’ civil servants who act on behalf of rights-holders. It
requires a different and much more comprehensive process where rights-holders themselves
are fully integrated in consultative, legislative and policy processes, are empowered to be heard
but also to understand and articulate claims on their own behalf, and are both allowed and
capable of monitoring and evaluating the ways these claims are being addressed by dutybearers.
According to OHCHR, examples of what the principle of participation may require include:
-

Budgeting and building capacities for civil society organization and effective participation, and
creating specific channels for participation by the most marginalized groups, with sensitivity to
social and cultural context.

-

Increasing transparency, making policies and project information available in accessible
formats and minority languages as needed.

-

Civic education and human rights awareness-raising, also through supporting media and
communications campaigns.

-

Advocacy for and capacity building of networks of local social communicators, broadening
alliances with civil society organizations and groups with shared interests, and strengthening

42

United Nations Convention against Corruption, adopted on 31 October 2003, 2349 UNTS 41.
UN Common Understanding on a HRBA, p. 37, points 1, 2, 3, 5, 7, 9 and 12.
44
OHCHR, “Frequently Asked Questions on a Human Rights-Based Approach …”, cit., p. 17.
45
Ibid., p. 26.
43

11

networks to articulate their expectations of the State and other duty-bearers.46

It is very much a bottom-up and localized approach, which gives a prominent role to local
struggles and processes that allow reaching the set goal47. However, contrary to what some
argue, this focus on local empowerment and struggles is not incompatible with the existence
and effectiveness of human rights as “pre-conceived legal rules”. Some authors tend to identify
human rights tools as typically part of a top-down approach, while participation and
empowerment, typically bottom-up approaches, introduce “different prioritisation (processes
rather than outcomes) and a different end-goal (change in power relations rather than the
implementation of international standards)” where “these differences cast a light on the
fundamentally opposite ways in which external actors can attempt to bring about social change,
i.e. by drawing on pre-conceived norms or on local struggles”48. I disagree with this view to the
extent that it perceives these two approaches as opposite and mutually exclusive. Local
struggles and human rights standards can and do most often coincide: vulnerable groups find in
international legal standards and mechanisms essential tools that substantially contribute to
elaborate, frame and operationalize their struggle for the recognition of their claims and,
ultimately, for their empowerment. This is because human rights embody the most essential
values and aspirations of the human being, they echo the fundamental ambitions for freedom,
dignity and justice that ended up embodied in universal instruments because of the struggles
conducted locally for generations49. Therefore, it is argued that a participatory bottom-up
process is fully compatible with an engagement with human rights standards as a tool to frame
issues and solutions to local struggles and aspirations.
3.4. Accountability and the rule of law
The UN Common Understanding described the principle of accountability and the rule of law
as follows:
States and other duty-bearers are answerable for the observance of human rights. In this
regard, they have to comply with the legal norms and standards enshrined in human rights
instruments. Where they fail to do so, aggrieved rights-holders are entitled to institute
proceedings for appropriate redress before a competent court or other adjudicator in
accordance with the rules and procedures provided by law.

It also adds two elements that should guide stakeholders when integrating the accountability
principle:
-

Both outcomes and processes are monitored and evaluated.
Programmes support accountability to all stakeholders.50

A human rights-based approach seeks to enhance accountability-oriented institutions within the
State, such as human rights commissions, ombudspersons, complaint mechanisms and other
mechanisms of redress, and to support legal mobilization in national courts51. In an in-depth
46
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study on accountability in the area of human rights, the High Commissioner for Human Rights
describes the central role of strong accountability mechanisms to achieve better progress in
human rights realization, and provides a multidimensional concept of accountability.
Accordingly, State actors should be accountable, both at the national and international level.
But not only State actors: also non-state actors, including non-profit, private or public-private
actors, and international institutions should set up accountability mechanisms52.
Moreover, relevant mechanisms should cover various types of accountability: political
accountability (through parliamentary oversight of the executive), administrative and judicial
accountability53, as well as independent oversight bodies and social accountability
mechanisms54. The latter often use participatory techniques based on data collection, reporting
and lobbying for transparent access to information required to evaluate public services’
delivery, and can reinforce the previously mentioned institutional accountability mechanisms,
relying on informal incentives and sanctions such as public pressure. Although most of the
mentioned accountability mechanisms rely on civil society participation, social accountability
mechanisms have a stronger civil society participation focus, and often act themselves as a
catalyst for community action55.
But accountability is also closely related to empowerment and capacity building. Indeed, a
human rights-based approach must empower people and communities to hold accountable
those who have a duty to act, and must equally build the capacities of duty-bearers to make
effective remedies as well as transparency and evaluation mechanisms available and accessible
when obligations have not been fulfilled. Indeed, “[t]ransparency facilitates control and
scrutiny, and can thus help to improve accountability”56. Also, for accountability mechanisms
to be claimed and used, capacity building of both duty-bearers and rights-holder is essential, as
highlighted under the third core element.
Accountability for lack of compliance with human rights standards should be enhanced not
only nationally but also internationally. While compared to other international law regimes,
human rights law leads the way in providing individuals with the possibility to seek
accountability from States before international bodies for their human rights abuses in
individual cases, these mechanisms are still too weak, fundamentally because of their optional
character and for the lack of effective enforcement tools. In has been rightly argued that
without powerful countries showing a real interest in compliance with international human
rights law regimes, there is little cost for parties with a poor human rights record to ratify
human rights treaties as a symbolic gesture of good will, where lack of binding accountability
mechanisms allow them to maintain poor records in actual reality57.
The United States of America (“US”) are a well-known example, with very poor human rights
accountability records compared to, for example, most European countries. While it ratified
hardly half of the basic human rights treaties, its commitment to international accountability
52
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vis-à-vis potential victims of human rights abuses is nil: not one single human rights
mechanism has been given jurisdiction by the US to receive individual complaints, neither at
the universal nor at the regional level58.
Indeed, a real commitment to human rights accountability is required for a human rights-based
approach to have real chances of success. The existence of strong accountability mechanisms is
as important as the ratification of human rights treaties since accountability “is a cornerstone of
the human rights framework”59.

4. Third core element: capacity building and empowerment as the main outcome
Under a human rights-based approach, policies are anchored in a system of rights and
corresponding obligations established by international law, as established under the first core
element. The crosscutting human rights principles clearly aim at making societies more just,
democratic and participatory, where all people can claim and enjoy their rights on an equal
footing. While empowerment clearly transpires from these principles, the third core element of
the human rights-based approach makes that empowerment element even more explicit: it
places the building of the capacities of local actors as the main achievement of this approach.
Indeed, the idea is that the operationalization of this approach is not entrusted to international
actors but principally to local actors. Under its third main element, the approach:
Identifies rights-holders and their entitlements and the corresponding duty-bearers and their
obligations, and work towards strengthening the capacities of rights-holders to make their
claims and of duty-bearers to meet their obligations60.

These elements have already been mentioned under the participation principle, but are equally
relevant to capacity building. Indeed, capacity building is also a crosscutting concept: it is
linked to all other elements of the approach and shows where to put the focus when
operationalizing them. Under the human rights-based approach, this last core element unifies
all goals and principles under a main capacity building strategy. Once the relevant rights and
obligations have been identified, the focus should be on identifying gaps in the capacities of
rights-holders to enjoy and claim rights and of duty-bearers to adequately fulfil those claims,
and on working towards strengthening these capacities, in accordance with the core human
rights principles.
Empowerment of local actors is the key feature, whose aim is to make interventions more
effective, because they are more responsive to the real needs, and more sustainable, because
individuals, groups, authorities and other stakeholders own them and are empowered to give
them continuity.
Indeed, additional guiding elements included in the UN Common Understanding highlight the
importance that processes are “locally owned” and that:
-

People are recognized as key actors in their own development, rather than passive
recipients of commodities and services.

58
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-

Strategies are empowering, not disempowering.61

As for the crosscutting human rights principles, capacity building is both a process and an
outcome. OHCHR suggests that some of the main expected outcomes of the human rightsbased approach in terms of capacity building are:
- building the capacity of prime actors to engage in dialogue, meet their own
responsibilities and hold the State accountable;
- institutionalizing democratic processes;
- strengthening the capacities of individuals and institutions to carry out their obligations as
expressed in local, national and international laws, policies and programmes62.

A significant part of the focus is put on rights-holders as active agents and not passive
recipients, both as individuals and as groups. Indeed, the existence of effective democratic
processes and a strong civil society has been considered as instrumental in increasing the
likelihood of compliance with human rights treaties63. Correcting the power imbalance vis-àvis States who are those holding power through building the capacities of civil society to
mitigate that power is one of the preferred options. Training individuals, communities and civil
society organizations on human rights law, on advocacy, on democratic processes and on
accountability is thus a key aspect of capacity building. Facilitating the establishment and
strengthening of structures that allow for victims or civil society’s intervention, participation
and access to accountability mechanisms is also important.
However, if considerable efforts are not put in enhancing the capacity of authorities to
understand, receive and act upon right-holders and civil society’s claims, the chances of those
claims being addressed will be extremely weak. Therefore, a considerable amount of efforts
should also be geared at building the capacities of States to comply with their human rights
obligations. A human rights-based analysis may reveal capacity gaps in legislation, institutions,
policies and knowledge. Legislative capacities may need to be strengthened to bring national
laws into compliance with treaty obligations. Institutional reforms may be needed to improve
governance and provide people with effective remedies for human rights violations. Policy
reforms may be needed to combat discrimination or redirecting public expenditures towards
new goals. Or public officials’ lack of knowledge about relevant polices and laws may require
important training efforts.

5. Conclusion
In sum, under a human rights-based approach policies are anchored in a system of rights and
corresponding obligations established by international law, as set out under the first core
element. The second core element establishes the main human rights principles that should
inform both the process and the outcome. Certainly, their main aim is to build societies that are
more just, democratic and participatory, where all people should be able to claim and enjoy
their rights on an equal footing. While empowerment already transpires from these principles,
the third core element of the human rights-based approach makes that empowerment aspect
61

UN Common Understanding on a HRBA, p. 37, points 1 and 3.
OHCHR, “Frequently Asked Questions on a Human Rights-Based Approach …”, cit., p. 18.
63
See A. Moravcsik, “Taking Preferences Seriously: A Liberal Theory of International Politics”, International
Organization, vol. 51, 1997, p. 513; see also E. Neumayer, arguing: “In short, we find that a beneficial effect of
ratification of human rights treaties is typically conditional on the extent of democracy and the strength of civil
society groups as measured by participation in nongovernmental organizations (NGOs) with international
linkages. In the absence of democracy and a strong civil society, treaty ratification has no effect and is possibly
even associated with more human rights violations”, in E. Neumayer, “Do International Human Rights Treaties
Improve Respect for Human Rights?”, Journal of Conflict Resolution, vol. 49, 2005, p. 926.
62

15

even more explicit: it places the building of the capacities of local actors to enjoy, claim and
realize human rights as the main achievement of this approach, with a particular focus on the
empowerment of people as key actors of human rights realization. From that perspective, it is
certainly a victim-centered approach, as well as an approach that aims at addressing structural
and deeply rooted inequalities at the national level64.
Core aspects of the human rights-based approach have also been summarized as follows:
linkage to human rights norms, non-discrimination, participation, accountability and
empowerment65. All these elements and principles converge towards the ultimate aim
achieving a positive transformation of power relations66 among the various actors, where the
enhanced capacities of right-holders to recognize and claim their rights and to hold States
accountable for the realization of their rights contributes to reduce their inherent power
disparity. At the same time, it entails that States are put under a certain pressure in order to
accept certain limitations of their power.
Uvin rightly highlights how the human rights-based approach redefinition of problems in terms
of claims and duties is not a legalistic approach that strictly focuses on a legal outcome, but an
approach that creates the basis for an adaptable and on-going political struggle by rightsholders based on these claims, since “the nature of the claims and the duties created by humanrights claims is a deeply political and constantly shifting matter”67. Indeed, under a human
rights-based approach, human rights are not only safeguarded through legal and jurisdictional
processes, but in a broader context where both rights-holders and duty-bearers integrate them
in political and social processes68.
In that context, participation and accountability appear to be the most challenging principles. It
seems to us that the acceptance of principles that entail a transformation of the mechanisms
States have traditionally used to maintain power and control over public affairs, or to avoid any
effective scrutiny of its use, surely represent a much bigger transformative challenge for States.
From this perspective, this is the most audacious part of the approach. Touching upon the way
human rights norms are operationalized within a country might prove much more problematic
than addressing the extent to which human rights are recognized, since the operationalization
addresses the much more delicate issue of how state power is managed and ultimately aims at a
structural transformation of power relations between States and their people.
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CHAPTER II
UNIVERSAL INSTRUMENTS RELEVANT TO HUMAN
TRAFFICKING: DIVERGING APPROACHES?

Introduction
The objective of this chapter is twofold. Firstly, to present the main universal instruments
applicable to trafficking, in order to provide an idea of the applicable normative framework
and of the main categories of rights and obligations this framework generates under
international law. And secondly, to examine the incorporation of a human rights-based
approach into these instruments. Within this second purpose, two aspects will be explored:
first, whether and to what extent the universal instruments regulating trafficking reflect a
human rights-based approach as opposed to other approaches, and, secondly, the way in which
the human rights-based approach is reflected in each of the instruments that incorporate it. This
will allow us to reach conclusions at the end of Part I on the main features of a human rightsbased approach to trafficking, as well as on the type of obligations this approach subsumes.
Also, it will allow us to assess the extent to which this approach has permeated the
international law of human trafficking, and the extent to which the predominant approaches
foster, in the overall, convergence or divergence between the different international law
regimes applicable to trafficking.
In order to achieve these goals, we will present the relevant instruments following primarily a
chronological order, and, secondly, a thematic criterion, where instruments pertaining to
different international law regimes will be examined under separate sections. This will allow
us to see the way international law has evolved over time, and at what point in time, and in
what particular international law regimes, the human rights-based approach has been
incorporated. After a description of each instrument and its main content and scope, a brief
analysis of the particular features of the human rights-based approach as incorporated in that
instrument will follow. The extent to which these instruments reflect the main core elements of
a human rights-based approach as examined in Chapter I will be reviewed, considering the
human rights and corresponding obligations to be fulfilled, the crosscutting human rights
principles and the focus on capacity building. As far as the first core element is concerned, we
consider it essential to set out at the outset that under a human rights-based approach to
trafficking, rights and duties should be fulfilled in three main areas: the prevention of
trafficking, the protection of victims and the prosecution of trafficking offences. Importantly,
all three areas should be addressed in a balanced way.
As will be described in details in this Chapter, while instruments that take a criminal law
approach predominantly focus on States’ duties in the area of prosecution, human rights law
has introduced a considerably broader range of duties that require States to fulfill obligations
also in the areas of prevention and protection. This has happened essentially through the
development of the positive obligations doctrine that requires States to take proactive action in
order to prevent, stop and remedy human rights abuses as required in order to guarantee a
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practical end effective protection of rights, as will be examined. As a consequence, the scope
of rights-holders claims and duty-bearers’ obligations under a human rights-based approach to
trafficking covers the so-called three Ps: prevention, protection and prosecution. Approaches
that take a narrower focus cannot be considered as integrating a human rights-based approach
for failing to comply with its first core aspect: the realization of human rights as the main goal.
While the reasons why these three broad categories of rights and duties have developed as the
substantive framework for human rights-based trafficking policies will be explained in detail
under section 3 on International human rights law, we considered it important to refer to this
element at this stage in order to have it in mind when examining the sections that precede the
analysis developed in that section.

1. Specialized Treaties on Trafficking in the First Half of the 20th Century
1.1. Introduction
Despite having taken a broader dimension in recent times due to the world’s globalization,
human trafficking is undoubtedly an old practice. International law started addressing it at the
beginning of the twentieth century, under a parallel but distinct process than the one relating to
the prohibition of slavery. As a result of the social movement to end the Transatlantic Slave
Trade and the ensuing leadership taken by the United Kingdom in the abolitionist process, the
international regulation of slavery finds its origins in the work of the Temporary Slavery
Commission, in the framework of the League of Nations1. Dissimilarly, the anti-trafficking
international regime emerges a bit earlier, in the colonial era, as a paternalistic intent to
regulate the movement of white women and, at the same time, control venereal disease2.
Indeed, at the beginning of the last century, trafficking became an issue of State’s concern
primarily because of the export of prostitutes from Europe to brothels in various parts of the
colonial empires3. Accordingly, the UN Special Rapporteur on Violence against Women noted
in 2000 that “(h)istorically, anti-trafficking movements have been driven by perceived threats
to the “purity” or chastity of certain populations of women, notably white women”4. Indeed,
the international regulation of trafficking is intrinsically linked to the prostitution of women
and developed exclusively around that phenomenon during most of the Twentieth Century, as
transpires from the five international conventions adopted in that timeframe, which will be
briefly examined below5.
1.2. The first trafficking conventions
The first organized movement against trafficking began in the United Kingdom in 1869, where
the Movement for the suppression of the trafficking of women started to claim a State
regulation of prostitution, seen as the origin of the problem of trafficking. As a consequence, it
is in London that the First International Congress for the Suppression of the White Slave
1
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Traffic took place in 1889. At the end of the XIX century, the British movements against the
trafficking of women extended to other European countries, and lead to the holding of the
International Paris Conference in 1902, where States gathered to discuss a first draft
Convention on the issue. This eventually led to the adoption by twelve States of the
International Agreement for the Suppression of the White Slave Traffic in 19046, the first
international instrument in this field. Twenty-One States eventually ratified it7.
This agreement focused mostly on the adoption of measures aimed at establishing an initial
form of cooperation between States parties, essentially on the control and possible repatriation
of victims, and only applied to situations of international trafficking. It creates the obligation to
establish some authority charged with the collection and exchange of all information relative to
“the procuring of women or girls for immoral purposes abroad”, and to monitor railway
stations and seaports to identify persons who would bring with them women or girls for the
purpose of prostituting them. Also, States committed to investigate whether the foreign women
and girls identified in their countries wished to repatriate or where claimed by persons with
authority over them. This convention, which did not address at all the punishment of the
perpetrators, proved ineffective8.
This first international agreement on trafficking referred in its title to the “white slave traffic”.
The expression “white slave traffic” indicates not only that trafficking is linked to slavery, as
will be discussed in more details9, but also that States where exclusively focusing on the
phenomenon of white women and girls that were being trafficked from and into Western
countries10. Efforts in this area where indeed initiated by the United States and European
countries, and were primarily concerned with the “enslavement of white women into
prostitution, and much less concerned with the continuing enslavement and trafficking of other
ethnic groups”11. It is only with the creation of the League of Nations after the First World War
that more States took interest into the matter. Following claims to discontinue the use of this
terminology rightly seen as racist and discriminatory, its use was abandoned and replaced by
the general terminology “traffic in women”12.
In light of the disappointing results of the 1904 convention, in the years that followed its
adoption a consensus started to emerge on the need for a new instrument. In 1910, thirteen
States negotiated and adopted a second treaty, the International Convention for the Suppression
of White Slave Traffic13, in Paris. This can be considered as the first international convention
6
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on trafficking that includes measures of a criminal nature14. It imposed an obligation on the
parties to punish anyone who “procured, enticed, or led away” a young woman for “immoral
purposes” through deceit or violence or, if the victim is a minor, even with her consent. The
reference to “immoral purposes” made the implementation of the Convention relatively
uncertain and arbitrary, since the interpretation of such a vague concept was ultimately in the
hands of tribunals, in a time where religious and male chauvinist criteria dominated society.
Other relevant provisions of the Convention related to the inclusion of the traffic of women and
girls in the list of offences for which extradition may be granted, and the means through which
the parties’ judiciaries could receive each other’s requests. No provision referred to prevention
or to the protection of victims.
With the creation of the League of Nations, a new international conference gathered in Geneva
in 1921 that lead to the adoption of a third convention on this subject: the International
Convention for the Suppression of the Traffic in Women and Children15. This Convention,
which continues with the fundamentally repressive approach focused at criminalizing
offenders, adds some positive developments: it extends the scope of the offenses to the
trafficking of minors of both sexes, and it includes provisions of a preventive nature, namely
the prescription of regulations to employment agencies to protect women and children seeking
employment in another country, and the adoption of measures that warn women and children
who emigrate and protect them during their journey. Finally, as mentioned earlier, the use of
the term “white slave traffic” is replaced by “traffic in women and children”, a race neutral
terminology which covers the traffic of all women and children affected by this phenomenon.
At that 1921 conference, States also established a Committee on the Traffic of Women and
Children, which carried out two important studies on the reality of trafficking. The first report,
published in 1927, revealed that various hundreds of women and girls, some of them very
young, were transferred each year from one country to another where they were being
exploited in prostitution, principally in America, Europe and the Middle-East16. It included
information on traffickers, mainly identified as madams and procurers, financed by former
procurers who invested money in opening brothels, and victims’ profiles, ranging from the
prostitute in her own country to the inexperienced woman from a poor background. In 1932, a
second report was published on the traffic in Asia, and confirmed that the most relevant
generating factor was the existence of brothels 17. These two reports were the first assessments
of the reality of trafficking carried out at the initiative of the international community.
However, there is broad agreement between historians as to the fact that the phenomenon of
“white slavery”, in particular across national borders, was significantly exaggerated and that
the actual number of trafficking victims was considerably less than what was claimed at that
time by activists and ended-up reflected in the two League of Nations reports18.
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Following these two reports, a new convention was adopted in 193319, which extends the scope
of the criminalized conduct, establishing a duty to prohibit and punish not only trafficking, but
also the attempt of trafficking or any related preparatory acts. Importantly, it broadens the
scope of the end result of trafficking, which is not only limited to prostitution but includes all
sexual and immoral purposes. It also extends to cases where women of full age give their
consent, in line with the prevalent abolitionist approach that condemned prostitution as such,
irrespective of the woman’s consent, and saw in the closure of brothels the solution to the
trafficking phenomenon. Another feature of this convention is the return to a narrower
geographical scope, limited to situations of international trafficking, while the two previous
conventions had extended their scope to internal situations. As noted by some, the stance of
this convention seems to suggest that “a State could therefore conceivably tolerate on a
national level what it condemns and seeks to prevent at an international level”20.
1.3. The 1949 Convention
In 1937, the League of Nations prepared a draft convention aimed at abolishing brothels and
punishing those who would exploit the prostitution of others. While the Convention was to be
approved in 1940, the Second World War impeded the planned International Conference to be
held. It was only in 1947, with the newly created Organization of the United Nations (UN), that
discussions on the adoption of this new convention resumed and culminated with the adoption
in 1949 of the Convention for the Suppression of the Traffic in Persons and of the Exploitation
of the Prostitution of Others21 (1949 Convention). This convention consolidates all previously
mentioned agreements on trafficking22.
This Convention broadens the spectrum of the criminalized practices: whether internal or
cross-border, what is to be criminalized is not only trafficking, but also the procurement and
exploitation of prostitution23. This clearly demonstrates the abolitionist approach of the
convention, as reflected in its Preamble where prostitution is referred to as a practice that is
“incompatible with the dignity and worth of the human person”. In line with this approach, the
convention also required States to prohibit the keeping, managing or financing of brothels24
and to refrain from any system of registration or control of prostitutes25. It also makes the
consent of the victims irrelevant, irrespective of his or her age, as prostitution is seen as an
activity to which one cannot possibly agree to.
Despite its clear abolitionist approach, the 1949 Convention does actually not prohibit
prostitution as such, but only the exploitation of prostitution: States are not required to outlaw
prostitution, they are only encouraged to take social and economic measures to prevent
19
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prostitution and to rehabilitate victims26. The reason for not prohibiting prostitution as such
was twofold: on the one hand, it was geared towards attracting ratification by the widest
possible number of States, both those that outlawed prostitution and those that tolerated it. And
on the other hand, States feared that prohibiting would drive prostitution underground and
would end up by focusing on punishing victims more than traffickers27.
Regrettably, in focusing in the consolidation of previous conventions rather than in addressing
the latest challenges in this field, the 1949 Convention did not bring any development in terms
of defining what remained the undefined concept of trafficking, or in terms of extending the
scope of this offense to other practices. In focusing exclusively on trafficking for the purpose
of prostitution, it left without protection a broad spectrum of victims who are trafficked for a
larger array of purposes, including “other sex work, domestic, manual or industrial labour, and
marriage, adoptive or other intimate relationships”28.
A large number of provisions in the Convention refer to the modalities through which the
offences shall be prosecuted and punished, including through extradition29. This is undoubtedly
the main focus of the convention. Indeed, in terms of prevention and protection, little is
planned for. In terms of protection, Article 16 states that:
The Parties to the present Convention agree to take or to encourage, through their public
and private educational, health, social, economic and other related services, measures for
the prevention of prostitution and for the rehabilitation and social adjustment of the
victims of prostitution and of the offences referred to in the present Convention.

The language in this provision is weak and nonspecific. No obligation is spelled out where
States only commit to “take or encourage” measures. No specific measure is mentioned,
leaving full discretion to the State in this regard. Moreover, it only refers to measures to be
taken for two purposes: prevention of prostitution and rehabilitation and social adjustment of
the victims of prostitution. Other important areas are left aside, such as protection and nonrevictimization of victims. According to Article 19(1), which includes the only reference to
protection and assistance, States are required “(p)ending the completion of arrangements for
the repatriation of destitute victims of international traffic in persons for the purpose of
prostitution, to make suitable provisions for their temporary care and maintenance”. No
reference is made to specific protection and assistance mechanisms to be put in place, and the
focus is on repatriation and the assistance is only contemplated as a corollary to that
repatriation process, pending its completion.
One provision refers to the participation of victims in judicial proceedings and includes a
clause of non-discrimination based on nationality. However, this Article fails to guarantee the
right of victims to be a party in the proceedings against the offender, as this right will only be
recognized when it is already included under domestic law for nationals of that country30.
Much more emphasis is put on repatriation procedures: it is clear that, with regard to victims,
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the main objective of the Convention is to ensure that victims are repatriated to their countries
through agreed procedures31.
Another aspect to which States have given some attention in the Convention is prevention.
Under Article 17 and 20, States agree to check the trafficking in persons through adopting
regulations on the protection of immigrants and emigrants, making publicity that warns the
public on the dangers of trafficking, supervising public travel places, ensuring international
cooperation in the exchange of information on potential victims, and supervising the activity of
employment agencies.
One can easily conclude that the drafters of the Convention put much more emphasis on the
arrest and prosecution of traffickers, including cooperation in judicial and extradition matters,
than on the situation of victims. Within the provisions relating to victims, it also becomes clear
that States were willing to give some attention to the establishment of preventive measures as
well as repatriation procedures, while the protection, assistance and rehabilitation of victims
were barely considered.
The Convention has been criticized also for not including the concept of coercion in the
definition of trafficking32. In line with the abolitionist movement, the Convention equated the
exploitation of prostitution, even with the consent of the victim, to trafficking. By linking
trafficking to prostitution and including cases where the victim consents, the 1949 Convention
generated long debates over the question of whether a person may or may not consent to
prostitution. However, the main limitation of this instrument is that it links trafficking solely to
prostitution, while it became increasingly clear that an important feature of trafficking was the
exploitation of victims for a much broader range of purposes, with an element of coercion or
deceit. The failure to address this broad range of situations and identify their common
characteristics was certainly a key reason why the 1949 Convention became outdated and
unable to provide a proper regulatory response to contemporary forms of trafficking.
Finally, another critique to the Convention refers to the weakness of its monitoring and
accountability mechanism. This is the first anti-trafficking treaty to provide some kind of
implementation mechanism, where States Parties are required to report annually to the UN
Secretary General on measures taken by them to implement the Convention 33. Since 1974,
States Parties have been required to submit these reports to the UN Sub-Commission on the
Prevention of Discrimination and the Protection of Minorities 34 (renamed in 1999 the SubCommission on the Promotion and Protection of Human Rights35). Reports were received by
the Working Group on Contemporary Forms of Slavery, one of the thematic working groups of
the Sub-Commission. However, this body was not conferred with the mandate to take any
action on them36 and has generally been considered weak and ineffective37. This has been
31
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recognized by the same UN Secretary General, who recommended that the reporting problems
under the 1949 Convention be at least partially addressed by States by reporting on measures
adopted to combat trafficking in their periodic reports to the Committee on the Elimination of
Discrimination against Women38.
The views expressed by the UN Special Rapporteur on Violence against Women with regard to
the 1949 Convention probably summarize most eloquently the main critiques brought against
this instrument from a human rights perspective:
The 1949 Convention has proved ineffective in protecting the rights of trafficked women
and combating trafficking. The Convention does not take a human rights approach. It does
not regard women as independent actors endowed with rights and reason; rather, the
Convention views them as vulnerable beings in need of protection from the “evils of
prostitution”. As such, the 1949 Convention does very little to protect women from and
provide remedies for the human rights violations committed in the course of trafficking,
thereby increasing trafficked women’s marginalization and vulnerability to human rights
violations. Further, by confining the definition of trafficking to trafficking for prostitution,
the 1949 Convention excludes vast numbers of women from its protection.39.

2. Treaties Prohibiting Slavery, Servitude and Forced Labour
2.1. Introduction
Slavery may sound as an obsolete concept, an ancient practice that brings us back to old times.
Forced labour may be considered by some as a rare phenomenon. Nothing could be further
from the truth. Slavery and practices similar to slavery persist today all around the world to a
lesser or greater extent, and forced labour is sadly a persistent and widespread practice40,
including within the EU41. In addition to countries were these practices are traditionally wellestablished, globalization and the consequent increase of migration flows have contributed to
the resurgence of these forms of exploitation were the vulnerability of “people on the move”42
is being abused by individuals, companies and criminal networks.
As a consequence, greater attention is being given in recent times to these phenomena under
international law. Various recent international instruments, such as the 2000 Protocol to
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Prevent, Suppress and Punish Trafficking in Persons43 (Palermo Protocol) and the 1998 Statute
of the International Criminal Court44 (Rome Statute), make reference to slavery and/or forced
labour as a constituent element of criminal behaviors prohibited under these instruments. In
particular, the definition of trafficking to be found in Article 3(a) of the Palermo Protocol
specifically refers to these practices when describing how the element of exploitation – one of
the three constituent elements of trafficking – should be understood:
Exploitation shall include, at a minimum, the exploitation of the prostitution of others or
other forms of sexual exploitation, forced labour or services, slavery or practices similar
to slavery, servitude or the removal of organs.

These concepts are key to understanding the range of situations where the human trafficking
definition applies. Also, a proper criminalization in national law of each of these conducts per
se, i.e. as stand-alone criminal conducts that may be applied by judges both on their own and in
relation to a trafficking situation, is essential to avoid legal loopholes and to enable the
trafficking offense to be properly applied by national jurisdictions. Accordingly, the next
headings provide an analysis of the scope of these concepts and the legal status of their
prohibition under international law.
2.2. Slavery and servitude
2.2.1. The regulatory framework from an historical perspective
Early conventions on slavery focused on the suppression of what is referred to as the “Atlantic
Slave Trade”, the trade of slaves from Africa45. From 1519 until 1867, the period in which the
Atlantic Slave Trade persisted, more than eleven million men, women, and children were
forcefully enslaved and taken from Africa. Of these, approximately one and a half million did
not reach the Americas, having died at sea during the so-called “Middle Passage”46.
The first international condemnation of the slave trade is to be found in the Declaration relative
to the Universal Abolition of the Slave Trade adopted during the Congress of Vienna of
181547. While Great Britain had proposed that the slave trade should be prohibited within three
years, other States opposed to a binding commitment, resulting in the adoption of a
Declaration. In the following years, a series of bilateral agreements aimed at abolishing slavery
were adopted and lead to the progressive abolition of the slave trade 48. However, an agreement
on a multilateral binding instrument prohibiting slavery only materialized with the adoption of
43
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the General Act of Brussels at the Brussels Conference of 1890 49, attended by seventeen
States50.
After the First World War, an international convention to abolish slavery was adopted under
the auspices of the League of Nations. The International Slavery Convention51 of 1926 is the
first instrument to provide an international definition of slavery, as follows:
Slavery is the status or condition of a person over whom any or all of the powers
attaching to the right of ownership are exercised52

States Parties are required to take all necessary steps to prevent and suppress the slave trade
and to work towards the abolition of slavery in all its forms53. During the negotiations of the
convention, States discussed the inclusion of other practices such as serfdom and debt bondage
in the definition of slavery, an inclusion that had been proposed by the Temporary Slavery
Commission in its Report54, but no consensus was reached on this point. As a consequence,
practices that included lesser servitudes were excluded from the 1926 Convention55. However,
a few years later, an additional convention that covers these practices was adopted in order to
complement the Slavery Convention. The 1956 Supplementary Convention on the Abolition of
Slavery, the Slave Trade, and Institutions and Practices Similar to Slavery56 requires States to
abolish institutions and practices deemed to be similar lo slavery57.
2.2.2. Relevance of the 1926 definition
In the context of its current relevance in international law, it is important to establish whether
the 1926 definition of slavery is still valid today, or whether it may have fallen in desuetude. In
this regard, the provisions of Vienna Convention on the Law of Treaties (VCLT) provide that
“any subsequent agreement between the parties regarding the interpretation of the treaty or the
application of its provisions” should be taken into consideration when interpreting a
provision58. In this context, a review of subsequent agreements on slavery confirms that the
1926 definition is established as the contemporary definition of slavery59. Indeed, twenty-five
years after its adoption, the Ad Hoc Committee on Slavery established by the UN Economic
and Social Council discussed the issue of the adequacy of the 1926 definition and concluded
49
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that there was “not sufficient reasons for discarding or amending the definition of slavery
contained in Article 1 of the Slavery Convention of 1926” and that “this definition should
continue to be accepted as an accurate and adequate definition”60. Shortly thereafter, States
endorsed this position in the 1956 Supplementary Convention, which kept the definition of the
Slavery Convention and included it in the body of its text61.
More recently, the Rome Statute included a definition of “enslavement” as a constituent act of
crimes against humanity, which replicates the 1926 concept of slavery, defining it as “the
exercise of any or all of the powers attaching to the right of ownership over a person” 62.
Therefore, one can conclude that in subsequent agreements where States have discussed the
definition of slavery and had the opportunity to amend it, agreement was reached on keeping
the 1926 definition, thereby validating its existence as the contemporary international
definition of slavery in international law.
2.2.3. Identifying the scope of the definitions of slavery, practices similar to slavery and
servitude
2.2.3.1. Slavery
The concept of slavery has been dormant for decades: during the twentieth century no State or
individual has been tried for slavery, or enslavement, respectively. At the end of the nineties,
these concepts reemerged in the case law of international tribunals. However, much confusion
persists around the concept of slavery, where many practices not amounting to slavery are
commonly referred to as “contemporary forms of slavery” or “slavery-like practices”63. We
shall stress that these two expressions are not legal terms and that the majority of the practices
considered as falling under these concepts have a separate definition in international law.
Therefore, legal clarity and certainty require avoiding assimilating practices similar to slavery
with slavery itself, where these practices shall be brought under the realm of their own legal
definition and regime64.
One of the main reasons for doing so is to avoid diluting a concept that refers to the most
extreme forms of exploitation and entails a differentiated legal regime. As opposed to other
exploitative practices, the prohibition of slavery is recognized as a rule of customary
international law and, in addition, identified as a peremptory norm of international law (jus
cogens)65. This means that the prohibition of slavery has reached the highest level in the
60
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international law sources hierarchy and has become absolute. There are no exceptions to this
prohibition, as there are for forced labour66. Another important reason is that the fact of
assimilating other practices to slavery entails that a much higher threshold of proof is required
to establish the relevant offense in the context of criminal proceedings, which ends up creating
impunity for all the conducts that have been assimilated to slavery without actually being
slavery67. These reasons show how important it is to reach a clear understanding of what
slavery is and, at the same time, of when trafficking amounts to slavery, as opposed to other
similar practices.
A number of international courts have ruled on the concept of slavery since 2001: the
International Criminal Tribunal for the former Yugoslavia (ICTY)68, the European Court of
Human Rights (ECtHR)69, the Special Court for Sierra Leone70, the Community Court of the
Economic Community of West Africa States71 and the Inter-American Court of Human Rights
(IACtHR)72. All of them refer to the definition of slavery included in the Slavery convention:
the “exercise of any or all of the powers attaching to the right of ownership”. The ICTY, the
first one to rule on this issue in Kunarac in 2001, analyzed the definition and found that it did
not only apply to chattel slavery (or slavery de jure), but also to contemporary forms of slavery
(or de facto slavery) where:
the victim is not subject to the exercise of the more extreme rights of ownership associated
with “chattel slavery”, but in all cases, as a result of the exercise of any or all of the powers
attaching to the right of ownership, there is some destruction of the juridical personality; the
destruction is greater in the case of “chattel slavery” but the difference is one of degree 73.

Thus, the Court reached two important conclusions. First, slavery is not limited to chattel
slavery or slavery de jure. This is particularly important, as a different interpretation would
have resulted in an extremely narrow concept, inapplicable to today’s situation were a form of
traditional slavery, hampered by the law, is not to be found anymore. Secondly, it focuses on
the term “exercise of any or all of the powers attaching to the right of ownership”, making it
the central distinctive element of slavery, where it considers that this exercise results in “some
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destruction of the juridical personality”. In order to assess the incidence of this element, the
Court provides a number of “factors or indicia”74.
In subsequent rulings, all other international tribunals base their reasoning on the Kunarac
judgment75, without providing additional guidance on the meaning of the 1926 definition of
slavery. In 2008, it is a national court, the High Court of Australia, that offered a more detailed
analysis of the concept of slavery in The Queen v. Tang76. In its judgment, the High Court
examined the distinction between “status” and “condition”, included in the first part of the
definition, and reached the conclusion that “since the legal status of slavery did not exist in
many parts of the world, and since it was intended that it would cease to exist everywhere, the
evident purpose of the reference to “condition” was to cover slavery de facto as well as de
jure”77. This determination is particularly relevant in light of the pronouncement issued only
three years earlier by the ECtHR in the Siliadin, where it upheld a surprisingly narrow vision of
slavery, limited to slavery de jure. This narrow vision was later overruled by the ECtHR in
2010 in Rantsev, where the Court adopts a broad concept of slavery, based on the enlarged
interpretation of “the exercise of any or all of the powers attaching to the right of ownership”
taken by the ICTY in the Kunarac judgment78. In its sole ruling on slavery, the IACtHR also
considered that the de iure and de facto condition of the victim are both covered by the 1926
definition of slavery.
In Queen v Tang, the High Court then turned to examine the second part of the definition,
intending to clarify the meaning of “the exercise of the powers attached to the right of
ownership”. To do so, it refers to a 1953 report by the UN Secretary-General on slavery where
he refers the “dominica potestas” of the master over the slave in Roman law and defines that
power as an authority “of an absolute nature, comparable to the rights of ownership, which
included the right to acquire, to use, or to dispose of a thing or of an animal or of its fruits or
offspring”79. In its judgment, the High Court uses these parameters, referring to the capacity to
make a person an object of purchase, the capacity to use a person and a person's labour in a
substantially unrestricted manner, and an entitlement to the fruits of the person's labour without
compensation commensurate to the value of the labour80.
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Another element that confirms this reading of this part of the definition may be found in the
ICC Elements of Crime. Recalling that the crime against humanity of enslavement is based on
the definition of slavery, the first Element of that crime provides examples of powers attaching
to the right of ownership, as follows:
The perpetrator exercised any or all of the powers attaching to the right of ownership over
one or more persons, such as by purchasing, selling, lending or bartering such a person or
persons, or by imposing on them a similar deprivation of liberty81.

In sum, the ICC Elements of crime refer to “exercising powers attaching to the right of
ownership in such a manner as to deprive a person of their liberty – in a manner which is
similar to the buying or selling of a person”82. In its seminal research on slavery in
international law, J. Allain considers that “much in the same manner as a property lawyer
would understand ownership to be anchored in control over a thing, we should recognize that
the exercise of ‘the powers attaching to the right of ownership’ is manifest in control over a
person in such a way as to significantly deprive that person of his or her individual liberty”83,
and reaches the conclusion that that loss of liberty should reach the threshold of control
tantamount to possession84, which should be the foundation upon which the concept of
ownership should be built. As a consequence, slavery under international law would prohibit
any “relationship where one person controls another in the same manner as they might possess
a thing”85.
In conclusion, when exploitation entails control tantamount to possession, a trafficked person
is exploited as a slave, and the situation should be typified as both trafficking and slavery. In
all other exploitative cases, where the powers exercised by the trafficker do not amount to a
control tantamount to possession, another of the exploitative practices referred to in Article 3
of the Palermo Protocol will apply
2.2.3.2. Practices similar to slavery
The “practices similar to slavery” referred to in the trafficking definition are defined in the
Supplementary Slavery Convention of 195686. They encompass debt bondage serfdom, servile
forms of marriage, and the sale of children for exploitation. These practices are common
practice in human trafficking cases. Debt bondage87, for example, involves a debt that cannot
be paid off in a reasonable time: traffickers tend to artificially inflate the amount of the debt,
often by adding exorbitant interests, and in some cases the victim is unable to pay off the ever-
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increasing debt88. This practice, also referred to as bonded labour, is generalized among
traffickers who commonly oblige their victims to work under exploitative conditions until they
have paid back the cost of their travel and/or other costs, where this cost is not clearly
quantified and no clear deadline for the payback is established.
Debt bondage is known to be common in situations of trafficking for sexual exploitation.
However, it is even more widespread in other sectors, in particular agricultural work performed
by poor landless men or in fishing industry89. It is predominant in logging companies and on
private ranches, which often exploit the labour of indigenous communities90. This practice may
also extend to women and children members of their families, who end up forced into domestic
work91.
Serfdom is defined as:
The condition or status of a tenant who is by law, custom or agreement bound to live and
labour on land belonging to another person and to render some determinate service to such
other person, whether for reward or not, and is not free to change his status92.

It applies to cases of trafficking for agricultural work where victims are forced to work in harsh
exploitative conditions without being able to leave. Serfdom was widely employed in Europe
until de 16th and 17th centuries, and in Russia until the beginning of the 20th century93.
Servile forms of marriage refer to the practices defined under Art. 1 (c) of the Supplementary
Slavery Convention as:
Any institution or practice whereby:
(i) A woman, without the right to refuse, is promised or given in marriage on payment of a
consideration in money or in kind to her parents, guardian, family or any other person or
group; or
(ii) The husband of a woman, his family, or his clan, has the right to transfer her to another
person for value received or otherwise; or
(iii) A woman on the death of her husband is liable to be inherited by another person.

Servile forms of marriage have been the focus of a report by the Special Rapporteur on
contemporary forms of slavery in 2012, where she outlines the various forms this phenomenon
is taking94. As a modern form of servile marriage, the phenomenon of mail-order brides as a
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channel to traffic women into servile forms of marriages has recently raised particular
concern95.
Finally, the sale of children for exploitation refers to the practices defined under Art. 1 (d) of
the Supplementary Slavery Convention as:
Any institution or practice whereby a child or young person under the age of 18 years, is
delivered by either or both of his natural parents or by his guardian to another person, whether
for reward or not, with a view to the exploitation of the child or young person or of his labour.

The transfer or sale of children for exploitative purposes, including for sexual or domestic
work, occurs in a larger scale in developing countries, where children may be sold or
transferred by impoverished family members. The Special Rapporteur on slavery refers to a
phenomenon of this kind in her report on her mission to Haiti, where between 150.000 and
500.000 children, known as restavèks, are placed by their families into more affluent families
as child domestic worker. While families generally do it in the hope that their child will receive
food, schooling and health-care, they usually end-up working under highly exploitative
conditions96. However, in relation to the assertion by the Special Rapporteur that the restavèks
phenomenon as such falls under the realm of Article 1(d) of the 1956 Supplementary
Convention, this is in fact only the case where the parents or guardian deliver the child with the
intent that the child be exploited, as required Article 1(d). And this is not always the case for
restavèks children97.
Finally, the Supplementary Convention adds a new concept: “a person of servile status”, which
is intended to differentiate a “slave”, i.e. a victim of slavery, from a victim of one of the
institutions and practices similar to slavery that have just been described98.
2.2.3.3. Servitude
Article 3 of the Palermo Protocol mentions servitude as another relevant pattern of exploitation
within the definition of trafficking. The UDHR, the ICCPR and the ECHR prohibit servitude.
However, none of them define it. Is this yet another additional practice? And how does it relate
to slavery and practices similar to slavery? While UN bodies and interpretative documents fail
to provide a satisfactory answer to that question, a number of scholars provide reliable
explanations on the origins and scope of the concept of servitude in international law and how
the term “servitude”, which first appeared in the UDHR and should have logically been
included in the Supplementary Slavery Convention, ended up being rejected during the
negotiations of that instrument99.
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Indeed, what the Ad hoc Committee on Slavery set up by the Economic and Social Council100
was originally mandated to negotiate was a “draft supplementary convention on Slavery and
Servitude”101. However, the term “servitude” ended-up being replaced by that of “institutions
and practices similar to slavery”102. This was due to the unwillingness of States to abolish
servitude back in 1956, when the Covenants had not yet turned this prohibition into a binding
one. In order to circumvent the immediate prohibition of servitude established in the UDHR,
(“no one shall be held in slavery or servitude”)103, States created a new legal term “institutions
and practices similar to slavery” to refer to the same practices, and decided that these should be
abolished “progressively and as soon as possible” 104.
This has created considerable confusion, which is reflected in today’s trafficking definition that
refers to both “practices similar to slavery” and “servitude”, while these concepts are in fact the
same105. This clearly transpires from the Report of the Ad Hoc Committee106, where the
practices finally included in the Supplementary Slavery Convention were initially referred to as
forms of servitude. The Committee decided, for example, that it would consider “as a form of
servitude the practice whereby a woman given in marriage, without the right to refuse, at a
price or conditions which give to the husband, to his clan or family, right of disposal over her
or over his children, and permit exploitation for the advantage of others”107. On serfdom, it
equally considered the condition whereby an individual is attached to agricultural or pastoral
land and cannot change his status or freely dispose of the produce of his labour to constitute “a
form of servitude which ought to be abolished”108.
An additional argument that points to the correspondence between the practices and institutions
similar to slavery and the concept of servitude is to be found in the French and Spanish texts of
the Supplementary Convention, also official texts of the convention. The French text uses the
term servitude under Article 1(a), where “servitude pour dettes” is the equivalent to debt
bondage. As far as the Spanish version is concerned, the term servitude is used both under
Article 1(a), where debt bondage is referred to as “servidumbre por deudas”, and 1(b), where
serfdom is referred to as “servidumbre de la gleba”.
Regrettably, we witness intents of scholars and tribunals to interpret the term servitude as a
separate concept, lacking a reference to a clear legal basis and resulting in divergent
interpretations109. In this context, the call to recognize that servitude should be understood as
corresponding to the four servitudes set out in the Supplementary Convention provides much
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needed legal certainty. Indeed, other scholars support the view that “servitude and practices
similar to slavery are substantively identical”110.
2.3. Forced or compulsory labour
2.3.1. The regulatory framework
The International Labour Organization (ILO) was created in 1919 as part of the Treaty of
Versailles that ended World War I, with the belief that lasting peace could only be based on
social justice111. Of the 189 international conventions adopted by ILO in its almost 100 years
of existence, three relate directly to forced labour and provide the fundamental international
standards on the subject. The ILO Forced Labour Convention of 1930, the main international
instrument on forced labour that enjoys almost universal ratification112, defines forced or
compulsory labour as:
all work or service which is exacted from any person under the menace of any penalty and
for which the said person has not offered himself voluntarily113.

The Convention requires States parties to penalize “illegal exaction of forced or compulsory
labour”114. Two other important ILO conventions on this issue are the 1957 Abolition of
Forced Labour Convention and the 1999 Worst Forms of Child Labour Convention115, and
neither of them altered the definition of forced labour contained in the 1930 Convention. In
accordance with the abovementioned principle enshrined in Art. 31(3)(a) of the VCLT, it can
be affirmed that Article 2 of the Forced Labour Convention contains what is to be considered
the present-day international definition of forced labour.
In the Forced Labour Convention, the “imposition of forced or compulsory labour for the
benefit of private individuals, companies or associations” was prohibited immediately (Article
4, para. 1), but forced labour imposed by public authorities was not outlawed outright. Rather,
member states undertook to “suppress the use of forced or compulsory service in all its forms
within the shortest possible period” (Article 1, para. 1)116. Since 1998, the ILO Committee of
Experts on the Application of Conventions and Recommendations (Committee of Experts), the
body in charge of monitoring the degree of implementation of ILO conventions by States
Parties, observed that the transitional period expired and that it can no longer be invoked to
justify forced labour practices117. While the two ILO Forced Labour Conventions do not
expressly mention trafficking, the Worst Forms of Child Labour Convention does. In addition
110

N. L. Ms Geehan, “Misunderstood and neglected …”, cit., p. 451. See also pp. 453-455.
Thereafter, ILO became the first specialized agency of the UN in 1946. The unique tripartite structure of the
ILO gives voice to workers, employers and governments to ensure that the views of the social partners are closely
reflected in labour standards.
112
Convention concerning Forced or Compulsory Labour (Forced Labour Convention), No. 29, adopted in
Geneva on 28 June 1930 and entered into force on 1 May 1932, 39 UNTS 55. 178 States are parties to the
Convention, with a few marked exceptions such as China and the United States of America.
113
Article 2 of the Forced Labour Convention.
114
Ibid. Article 25.
115
Convention concerning the Abolition of Forced Labour (Abolition of Forced Labour Convention), No. 105,
adopted in Geneva on 25 June 1957 and entered into force on 17 January 1959, 320 UNTS 291; 175 States have
ratified it. The Convention concerning the Prohibition and Immediate Action for the Elimination of the Worst
Forms of Child Labour (Worst Forms of Child Labour Convention), No. 182, was adopted on 17 June 1999 and
entered into force on 19 Nov 2000, 2133 UNTS 161; 181 States have ratified it.
116
During a transitional period, recourse to forced labour could be had “for public purposes only and as an
exceptional measure” (Article 1, para. 2).
117
Individual Observation by the Committee of Experts on the Application of Conventions and Recommendations
concerning Convention No. 29, Forced Labour, Bangladesh, 86th Session, Geneva, 1998.
111

34

to forced and compulsory labour, it includes in the definition of worst form of child labour the
“sale and trafficking of children”, among other practices118.
A word should be said about the system ILO put in place to monitor States’ compliance with
ILO Conventions, thus promoting States’ accountability, at least to a certain extent. While
Article 37 of the ILO Constitution vests authority to interpret any conventions in the
International Court of Justice, this procedure has rarely been used. In practice, a kind of
jurisprudence particular to the ILO Conventions has developed through the comments and
observations of the Committee of Experts and the Conference Committee on the application of
standards. The Committee of Experts has stated that, “in so far as its views are not contradicted
by the International Court of Justice, they are to be considered as valid and generally
recognized”119. Its work thus constitutes a body of interpretation and guidance to which one
may refer when assessing the implementation of international labour standards120.
In addition to the regular supervisory mechanism, the ILO Constitution provides for complaint
procedures. Employers’ or workers’ organization can submit complaints121. A government may
also submit a complaint of non-observance against another State122, and the International
Labour Conference may appoint a commission of inquiry to consider the complaint. If a
country fails to carry out the recommendations of a commission of inquiry, the Governing
Body may recommend to the International Labour Conference actions to secure compliance123.
This procedure was invoked for the first time in 2000 in relation to the practice of forced
labour in Myanmar124.
2.3.2. The scope of the definition of forced labour
According to ILO, the definition of forced labour is composed of three elements: (1) work or
service; (2) performed under menace of any penalty; (3) for which the person has not offered
himself voluntarily125. The first element, “all work or service”, encompasses all types of work,
employment or occupation, irrespective of the nature of the activity performed, its legality or
118
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illegality under national law or its recognition as an “economic activity”. Forced labour, thus,
applies as much to factory work as to prostitution or begging when performed under coerced
conditions126. The second element, the “menace of any penalty”, refers not only to criminal
sanctions but also to various forms of coercion, such as threats, violence, retention of identity
documents, confinement or non-payment of wages127. Finally, the third one, “for which the
person has not offered himself voluntarily”, refers to the lack of consent of a worker not only
to enter but also to remain in a given employment relationship. Indeed, while a worker may
have entered an employment contract without any forms of deception or coercion, s/he must
always be free to revoke a consensually made agreement. This means that free and informed
consent has to subsist throughout the employment relationship. If the employer or recruiter had
used deception or coercion, consent becomes irrelevant128.
International courts have provided different interpretations of these elements. For example, the
IACtHR in the 2006 Ituango Massacres v. Colombia case stated that the menace of a penalty
“can consist in the real and actual presence of a threat, which can assume different forms and
degrees, of which the most extreme are those that imply coercion, physical violence, isolation
or confinement, or the threat to kill the victim or his next of kin”129. It added that, in the case at
hand, that menace was present “in its most extreme form, which is a direct and implicit threat
of physical violence or death addressed at the victim or its next of kin”130.
As far as the ECtHR is concerned, in its first case on this subject, Van der Mussele v.
Belgium131, the Court used the definition of the Forced Labour Convention in order to define
forced labour and established two principles that it will reiterate in its future case law. First, in
relation to voluntariness, it established that prior consent to perform the work is only to be
given relative weight: lack of voluntariness is to be assessed against all the circumstances of
the case since these, taken globally, may invalidate the consent initially given 132. Second, the
Court considers that not all work performed under the menace of a penalty necessarily
constitute forced labour and that it should be established that a “disproportionate burden” has
been imposed on the person, in light of the nature and volume of the work performed133.
In Siliadin, the ECtHR found that a girl from Togo had been subjected to forced labour as she
had worked for years for a family that exploited her “without respite, against her will, and […]
received no remuneration”134, while being a minor, residing illegally in the country and afraid
of being arrested by the police. In this context, the Court considered that although she “was not
threatened by a “penalty”, the fact remains that she was in an equivalent situation in terms of
the perceived seriousness of the threat”135.
More recently, the ECtHR found for the first time that a forced labour situation also amounted
to trafficking under Article 4. One of the main contributions of Chowdury and Others v.
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Greece136, a case of labour exploitation in agricultural work, is that the Court sheds light on
how the elements of forced labour apply to the particular situation of the exploitation of
migrants in an irregular situation. It established that undocumented migrants may be
considered as finding themselves in a situation of vulnerability that, if abused by the employer,
may invalidate a possible initial consent to their work. It thus endorses a concept that had
already been put forward by both scholars and international organizations137. In particular, to
assess the voluntariness of the work it took into consideration the following circumstances: the applicants worked without perceiving their salary; - their living and working conditions
were particularly harsh, as they worked every day from 7 to 19 hours under the control of
armed men, lived in makeshift huts, and their employers threatened not to pay them if they
stopped working; - since their irregular situation put them at risk of being arrested, detained
and deported, leaving their work would have meant increasing the prospect of deportation and
losing their salaries; - without any salary, they could not move to another place. 138 On that
basis, the Court finds that the applicants where in a situation of vulnerability when they started
working139 and established that:
[W]hen an employer abuses his power or takes advantage of the vulnerability of his
workers in order to exploit them, they do not offer their work voluntarily.140

Clearly, the fact that the employers used and abused the vulnerability linked to the irregular
situation of migrants, in particular the risks of deportation and of losing their salaries, has been
a key element for the Court to establish the lack of voluntariness.
2.3.3. A change of perspective: the 2014 Protocol to the Forced Labour Convention
As far as the approach taken is concerned, the adoption in 2014 of a Protocol to the Forced
Labour Convention141 marks a significant change of perspective in relation to the approach
taken by both forced labour and slavery conventions. Indeed, the mentioned conventions
essentially focus on State’s duties to criminalize the prohibited conducts and prosecute those
responsible. The approach taken is a criminal law approach, and not a broader human rightsbased approach.
In that context, the adoption of the 2014 Protocol, which also applies to trafficking for the
purpose of forced labour142, is particularly relevant, as it introduced States’ obligations in
relation to the prevention of forced labour and the protection of its victims. With the adoption
of the 2014 Protocol, the traditional narrow criminal law perspective is considerably
broadened, reflecting a new understanding of these fundamental forced labour issues as
broader human rights issues, adding an “urgently needed human rights dimension” to the way
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forced labour is dealt with at both the national and international level143. While the Preamble
acknowledges the vital role played by the 1930 and 1957 labour conventions, it recognizes that
“gaps in their implementation call for additional measures”. It then affirms that “measures of
prevention, protection, and remedies, such as compensation and rehabilitation, are necessary to
achieve the effective and sustained suppression of forced or compulsory labour”144, thereby
recognizing the same logic to which human rights-based anti-trafficking instruments have
adhered to: that the protection of victims is required not only for the fundamental purpose of
upholding their human rights, but also in order to prevent forced labour and to enhance the
prosecution and the suppression of the phenomenon as such.
The Protocol establishes the duty to adopt “effective measures for the identification, release,
protection, recovery and rehabilitation of all victims of forced or compulsory labour, as well as
the provision of other forms of assistance and support”.145 It also requires States to respect the
principles of non-punishment, ensuring that national authorities are entitled not to prosecute or
sanction victims for unlawful activities they were compelled to commit, and to guarantee
victims’ access to effective remedies, irrespective of their presence or status in the territory146.
The Protocol also details a list of measures to be taken in the area of prevention, which include
educating both people and employers, strengthening labour inspections and labour laws, where
the latter should cover all workers in all sectors and should be effectively enforced, and
addressing the root causes that make people vulnerable to forced labour (and trafficking for that
purpose)147.
These provisions are complemented by the Recommendations that were adopted together with
the Protocol, that provide more detailed guidance on how to achieve the objectives set out in
the Protocol148. The Recommendations and divided into four main areas: prevention,
protection, remedies and enforcement, and international cooperation. Therefore, it can be said
that in terms of human rights goals, the Protocol and their supplementing Recommendations
follow the three Ps framework. In terms of crosscutting principles, the focus is predominantly
on a participatory approach at the international level and, to a more limited extent, at the
national level149, and on the rule of law and judicial accountability for victims in terms of
access to remedies. In relation to accountability, the Recommendations also put emphasis on
monitoring, recommending that States regularly collect, analyse and make available reliable,
unbiased and detailed information and statistical data, disaggregated by relevant characteristics
such as sex, age and nationality, on the nature and extent of forced or compulsory labour, which
would allow an assessment of progress made150. Discrimination is also addressed, but only to a
very limited extent, in the context of preventive strategies151. As far as the focus on building
capacities is concerned, the Protocol calls for the application of strategies that strengthen the
role of labour inspection on the one hand152 and workers’ and employers’ organizations on the
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other hand153. It also calls for educating and informing people, especially those considered to be
particularly vulnerable, in order to prevent their becoming victims, and employers, in order to
prevent their becoming involved in forced or compulsory labour154.
As far as slavery and practices similar to slavery are concerned, no new instrument was
adopted recently in order to update and broaden the criminal law approach taken by the 1926
and 1956 conventions. However, it appears that the 2014 Protocol to the Forced Labour
Convention may be applicable to cases of slavery or practices similar to slavery, since most
cases of slavery would fulfil the constitutive elements of the forced labour definition. Indeed,
slavery can be considered an aggravated form of forced labour. While in light of its extreme
gravity it is important to distinguish it from forced labour155, one can easily argue that legal
commitments on the elimination of forced labour equally apply to slavery and practices similar
to slavery as the most severe manifestations of forced labour, i.e. of a labour performed
involuntarily under the menace of a penalty. It therefore appears that the ratification and
implementation of the Protocol will also benefit the treatment of slavery related cases as
preventive, protective and prosecutorial strategies against forced labour will also contribute to
prevent, detect and sanction slavery and slavery-related practices.
In sum, this Protocol addresses some of the main shortcomings of the Palermo Protocol156 in
terms of human rights protection, and confirms that the need to integrate a human rights
perspective into the international anti-trafficking legal framework is being progressively
recognized at the universal level. Considering that forced prostitution and other forms of forced
sexual work fall within the realm of the forced labour definition, the vast majority of
trafficking cases, i.e. trafficking for sexual exploitation and trafficking for labour exploitation –
fall within the scope of the 2014 Protocol. This instrument thus provides a solid legal basis for
asserting States’ duty to adopt a human rights-based approach to trafficking at least in an
embryonic form. We say embryonic because the ILO Protocol develops this approach in a very
succinct or minimal format compared to the way this approach is reflected in human rightsbased specialized anti-trafficking instruments, as will be explored in Part II. However, what
remains to be seen is to what extent States will adhere to this Protocol. Three years after its
adoption, only 22 States have ratified it, of which 15 are European States that were already
bound by more far-reaching standards under the European Trafficking Convention. Therefore,
the ratification of the Protocol represents a significant change of perspective in terms of
assuming a human rights-based approach to trafficking essentially only for the seven remaining
States157.

3.

International Human Rights Instruments

3.1. Introduction
Human trafficking is also a human rights issue, a severe and multi-faceted one where various
human rights violations occur at different stages of the trafficking cycle. Firstly, trafficking
frequently finds its origins in situations where human rights violations are widespread: root
causes of trafficking include poverty, discrimination, violence and insecurity linked to armed
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conflict, humanitarian crisis or climate change. Hence, persons who are part of groups that
suffer documented patterns of discrimination in the enjoyment of their human rights, such as
women, children, indigenous people, minorities and migrants, are more vulnerable to fall
victim to human traffickers158.
Secondly, persons who become trafficked suffer from a wide range of human rights violations.
The rights violated include, but are not limited to: the right not to be held in slavery or
servitude, the right to freedom from forced or compulsory labour, the right to freedom of
movement, the right to life, the right to freedom from discrimination based on gender, race,
nationality and other grounds, the right to liberty and security of the person, the right to human
dignity, the right to be free from cruel, inhumane or degrading treatment, the right to privacy,
the right to information and freedom of expression, the right to freedom of association, the
right to just and favourable conditions of employment including the right to remuneration and
the right to equal pay for equal work, the right to safe and healthy working conditions, the
right to marry, the right to health, the right to bodily integrity, the right to reproductive selfdetermination159.
Thirdly, trafficked persons who escape their situation are typically subject to serious human
rights violations at the hands of governments. Most governments’ traditional policies give
priority to detention, prosecution and expulsion of trafficked persons for offences related to
their status, including violation of immigration laws, prostitution or begging, and treat victims
as “disposable witnesses” whose sole value is their ability to assist in trafficking
prosecutions160. These policies are again violating the human rights of trafficked persons,
including the right to freedom from arbitrary detention, the right to life, the right to seek and to
enjoy in other countries asylum from persecution, the right to non-refoulement, the right to
recognition as a person before the law, the right to access to justice, legal aid and representation,
the right to equal protection before the law, the right to non-conditional assistance and the right to
compensation and effective remedy161.
Despite the serious impact of trafficking on the enjoyment of human rights, thirty years had to
pass since the adoption of the 1949 Convention for human trafficking to be addressed in a
international human rights treaty. The 1979 Convention on the Elimination of All Forms of
Discrimination Against Women (CEDAW Convention)162 is the first human rights treaty to
address trafficking since the creation of the United Nations and the adoption of its founding
text on human rights, the Universal Declaration of Human Rights163 (UDHR). The Convention
on the rights of the child and its Optional Protocol on the sale of children are the only other
human rights treaties that include a prohibition of human trafficking, limited to children as far
as these two instruments are concerned164. Neither the Universal Declaration nor the 1966
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International Covenants165, jointly referred to as the International Bill of Human Rights166,
make any reference to human trafficking. They contain provisions that are relevant to
trafficking, such as a general prohibition against slavery, servitude and forced labour167,
recognizing the right to a work that is freely chosen and the right to just and favourable
conditions of work168, and many other rights that are usually infringed at different stages of the
trafficking cycle, therefore providing an important protection to victims. However, they do not
include any prohibition of trafficking per se. This certainly points to the weakness of the
international human rights law response to the trafficking phenomenon, at least in its first
period of existence.
Why was such a serious human rights related issue not addressed in the foundational
international human rights instruments? The answer may most likely be found in the gender
dimensions of trafficking. In line with the perception that dominated at that time, trafficking
was seen as a phenomenon that exclusively affected women. As a consequence, it did not
receive the attention it deserved as a human rights issue, and only started being addressed as an
issue of concern when women’s rights began to gather more attention.
The structure of the UN human rights system, which directly derives from this vision,
contributed to perpetuate this “segregation” of trafficking, as it separates women’s rights from
human rights: women’s rights are addressed in a specific treaty, the CEDAW Convention, with
its own Committee (referred to in UN language as “treaty body”) in charge of monitoring the
implementation of the Convention: the Committee on the elimination of discrimination against
women (CEDAW)169. It is only in the nineties that the UN expressly adopted a policy of
mainstreaming attention to women’s rights in all human rights bodies and mechanisms in
charge of monitoring human rights treaties170. As a consequence, trafficking issues became a
focus of attention for other UN Committees.
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In this context, the extent to which international human rights law instruments address human
trafficking is briefly explored hereafter.
3.2. Human rights treaties
3.2.1. The Convention on the Elimination of All Forms of Discrimination Against Women
3.2.1.1. The Convention
Article 6 of the Convention on the Elimination of All Forms of Discrimination Against
Women requires States Parties to
take all appropriate measures, including legislation, to suppress all forms of traffic in
women and exploitation of prostitution of women.

Due to the sectoral nature of the Convention, this provision logically only applies to women.
An additional limitation in terms of the range of trafficking situations this provision may cover
may have concerned the well-established link between trafficking in women and prostitution.
However, the drafting of Article 6 does not limit the scope of the prohibition to traffic in
women for the sole purpose of prostitution. The two concepts of trafficking and prostitution
are referred to separately and cumulatively, therefore allowing for the expansion of the
prohibition contained in the 1949 convention to cover trafficking for other exploitative
purposes such as other forms of forced labour, forced marriage, illegal adoption and others.
The reference to “all forms of traffic” also favours an expanded reading of the prohibition, and
such an interpretation has been confirmed by CEDAW171.
In this context, one should consider whether the Palermo Protocol’s definition of trafficking
applies to the 1979 CEDAW Convention prohibition of trafficking. In conformity with the
principle of systemic integration in international law as reflected in Article 31(3)(c) of the
VCLT172, a treaty cannot be interpreted in a vacuum, since other relevant rules of international
law applicable in the relations between the parties - treaties, customary rules or general
principles of law - are relevant to its interpretation.173 This is particularly so when the concept
to be interpreted is expressed in very general terms and may therefore be open to evolving
interpretations,174 as is the case for human trafficking.
Accordingly, international law rules that do not directly refer to a treaty will assist in its
interpretation by providing a contemporary interpretation of the ordinary meaning of a term175.
Status of Women, in resolution 38/2 of March 1994, invited the chairpersons of all treaty bodies to consider the
issue of mainstreaming women's human rights on a regular basis.
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As the ICJ highlighted in its Namibia Advisory Opinion with regard to concepts embodied in
the League of Nations Covenant:
the Court must take into consideration the changes which have occurred in the
supervening half-century, and its interpretation cannot remain unaffected by the
subsequent development of law, through the Charter of the United Nations and by way of
customary law. Moreover, an international instrument has to be interpreted and applied
within the framework of the entire legal system prevailing at the time of the
interpretation176.

Indeed, the words “applicable in the relations between the parties” appear to limit the scope of
the subsequent rules of international law that may influence the interpretation of an earlier
provision to those that are binding on States parties, i.e. treaties to which all States concerned
are parties, as well as customary rules or general principles of international law. On that basis,
the CEDAW Convention could only apply the Palermo Protocol definition of trafficking to
States that are a party to the latter, which does not appear to be practical nor coherent. Indeed,
this element is not unanimously considered a requirement for the applicability of Article
31(3)(c).177
Finally, the other main limitation of the CEDAW Convention prohibition of trafficking is that
it is extremely succinct. It does not provide for any specific measure to be taken, nor any
specific area (such as prevention, protection and assistance to victims, compensation etc.)
where governmental intervention is required. As such, Article 6 provided a very weak basis for
the identification of States parties’ obligations in the area of trafficking. It is only through the
development of the CEDAW’s general recommendations and concluding observations that
States obligations in relation to trafficking have been identified, as will be examined here
below.
3.2.1.2. Its interpretation by CEDAW
Indeed, in the absence of detailed provisions in human rights treaties, CEDAW played an
important role in the identification of a broad range of States’ positive obligations in the area
of human trafficking178. While the emergence of the notion of States’ positive obligations in
the area of human rights is to be attributed to the European Court of Human Rights
(ECtHR)179, CEDAW has been the first organ to use this notion to identify State’s obligations
in relation not only to violence against women but also to trafficking as a manifestation of that
form of violence. In its landmark General recommendation n. 19 on gender-based violence
adopted in 1992, the Committee established that the prohibition of discrimination against
women entails the prohibition of all forms of violence against women, and that trafficking in
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women is a form of violence against women that also falls under that prohibition180. Secondly,
it provides that “States may be responsible for private acts if they fail to act with due diligence
to prevent violations of rights or to investigate and punish acts of violence, and for providing
compensation”181.
It reiterated it more recently in General recommendation n. 28, stating that “Article 2 also
imposes a due diligence obligation on States parties to prevent discrimination by private
actors. […] States parties are thus obliged to ensure that private actors do not engage in
discrimination against women, as defined in the Convention”182. Finally, in its recently
adopted General recommendation n. 35 on gender-based violence that updates General
recommendation n. 19, the Committee extensively refers to States’ due diligence duties,
providing a comprehensive overview of the measures States should adopt mainly in the area of
prevention, protection and prosecution, but also of coordination, monitoring and reparation183.
The Committee also affirmed the central importance of the obligation to act with due diligence
in order to effectively address violence against women in various decisions taken on individual
complaints relating to the domestic violence, highlighting the measures States should adopt to
that effect184, as well as in its concluding observations to States, where it regularly recalls
States’ duty to “exercise due diligence to prevent, investigate, punish and provide redress for
all crimes committed against women and girls, whether by state or non-state actors”185. While
that same principle has been applied to trafficking in the context of its Concluding
Observations, with CEDAW now systematically addressing States’ positive obligations in the
area of trafficking, the same cannot be said for its individual communications procedure.
Regrettably, the only decision on a trafficking individual communication by CEDAW is an
inadmissibility decision.
In that case the victim, a minor at the time, complained that the Dutch authorities failed to
identify her as a trafficking victim. The Committee, however, found the complaint inadmissible
for non-exhaustion of domestic remedies, considering, among other things, that the author had
not properly addressed her allegations under Article 6 in domestic courts 186. However, three
members strongly dissented with the Committee’s decision considering that the State had
indeed infringed Article 6 of the CEDAW Convention on the prohibition of trafficking since it
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had failed to its duty to proactively identify the applicant as a trafficking victim and to provide
her with assistance and information about access to adequate legal remedies187. Essentially for
procedural reasons, an opportunity to adjudicate the first trafficking case under the prohibition
of trafficking by a UN treaty body went lost188.
After CEDAW, other treaty bodies have integrated the due diligence duty as a central element
in order to clarify the extent to which States’ inaction with regard to the conduct of non-state
actors may entail a violation of their obligation to ensure that treaty rights are upheld, including
in relation to trafficking, as will be examined in the next two sections.
3.2.2. The Convention on the rights of the child and its Optional Protocols
The Convention on the Rights of the Child (CRC Convention) of 1989 and its Optional
Protocol on the Sale of Children (OPSC)189 are the only other human rights treaties apart from
the CEDAW Convention that refer to trafficking. As the first international human rights
agreement to explicitly protect children, the CRC Convention quickly became the most ratified
international treaty in existence. It provides a comprehensive legal framework for the
protection of children’s human rights, based on the fundamental principle of the best interest of
the child190.
The exploitative use of children in prostitution and pornography as well as the sale of children
and child trafficking are prohibited under Articles 34 and 35 of the Convention, as follows:
Article 34: States Parties undertake to protect the child from all forms of sexual
exploitation and sexual abuse. For these purposes, States Parties shall in particular take
all appropriate national, bilateral and multilateral measures to prevent:
(a) The inducement or coercion of a child to engage in any unlawful sexual activity;
(b) The exploitative use of children in prostitution or other unlawful sexual practices;
(c) The exploitative use of children in pornographic performances and materials.
Article 35: States parties shall take all appropriate national, bilateral and multilateral
measures to prevent the abduction of, the sale of or the traffic in children for any purpose
or in any form.

In addition, States commit to protect children from economic exploitation and harmful and
hazardous work191, and to combat the illicit transfer and non-return of children abroad192. The
CRC Convention also requires States parties to ensure that a child is not separated from his or
her parents against his or her will, except where it is in the best interest of the child. Since
187
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Article 35 refers to the duty of States to prevent trafficking without defining it, the same
reasoning developed for the CEDAW Convention applies193. Trafficking under Article 35 of
the CRC Convention should be understood in light of the current trafficking definition under
international law, as set out in the Palermo Protocol.
With regard to the problem of child sexual exploitation and trafficking, the CRC, in charge of
monitoring the implementation of the convention as well as its optional protocols, expressed
the opinion that the convention’s provisions were sufficient to deal with these issues194.
Nevertheless, the Commission on Human Rights decided to launch negotiations on the
elaboration of an Optional Protocol on the sale of children, child prostitution and child
pornography, which culminated with its adoption by the General Assembly in May 2000.
It appeared from the Committee’s first concluding observations issued after the adoption of the
OPSC that States parties tend to identify sale of children with trafficking. Although they tend
to overlap, they are two distinct concepts and conducts. While trafficking always includes the
purpose of exploitation, the sale of children may not include it, as in the case of the sale of
children for adoption. On the contrary, not all cases of trafficking in children constitute acts of
sale, as they may not include remuneration195.
The CRC regularly expresses concerns and formulates recommendations on the issue of child
trafficking in its concluding observations to States parties subject to review. While the focus
has traditionally been on sexual exploitation, increasing attention is also given to trafficking for
other purposes, such as forced labour and trafficking for adoption196, and to States’ positive
obligations in specific areas related to prevention, protection and prosecution197.
3.2.3. Other international human rights treaties
Other human rights treaties contain provisions that are relevant to trafficking, although they do
not directly refer to trafficking. In addition to the two International Covenants that we already
referred to, other human rights treaties prohibit certain behaviors that are closely related to
trafficking, which include: ethnic, racial and gender discrimination; discrimination on the basis
of disability; torture and inhuman treatment and punishment; arbitrary detention; forced
marriage. These international human rights treaties also identify and protect certain rights that
are key in prevention and prosecuting trafficking as well as for protecting victims, as
mentioned in the introduction to this section.
Treaties that are most relevant in this context, and that will be referred to in more details while
examining specific rights under Part II, are the International Convention on the Elimination of
All Forms of Racial Discrimination198 (Convention on racial discrimination), the Convention
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against Torture, and Other Cruel, Inhuman or Degrading Treatment or Punishment199
(Convention against torture); the International Convention on the Protection of the Rights of
All Migrant Workers and Members of their Families200 (Migrant workers convention), the
Convention Relating to the Status of Refugees201 (Refugee convention), and the Convention on
the Rights of Persons with Disabilities202 (Disabilities Convention).
Of particular relevance are the pronouncements of the Committees that monitor these
conventions, as some of them have started addressing trafficking situations and pointing at
States’ obligations in relation to human trafficking. For example, even if trafﬁcking is not
explicitly mentioned in Article 8 of the International Covenant on Civil and Political Rights
that prohibits slavery, servitude and forced labour, the Human Rights Committee (HRC) has
formally stated that under that Article States should report on their efforts to eliminate
trafﬁcking,203 thus recognizing that the prohibition of trafficking falls under the scope of
Article 8. The HRC also clarified the scope of States’ positive obligations in relation to all
rights enshrined in the Covenant, as follows:
The positive obligations on States Parties to ensure Covenant rights will only be fully
discharged if individuals are protected by the State, not just against violations of Covenant
rights by its agents, but also against acts committed by private persons or entities that would
impair the enjoyment of Covenant rights in so far as they are amenable to application
between private persons or entities. There may be circumstances in which a failure to ensure
Covenant rights as required by Article 2 would give rise to violations by States Parties of
those rights, as a result of States Parties’ permitting or failing to take appropriate measures or
to exercise due diligence to prevent, punish, investigate or redress the harm caused by such
acts by private persons or entities204.

The Committee on Torture (CAT) reached the same conclusion in General Comment n. 2,
where it recalls that it applied the due diligence duty to trafficking cases:
Since the failure of the State to exercise due diligence to intervene, to stop, sanction and
provide remedies to victims of torture facilitates and enables non-State actors to commit acts
impermissible under the Convention with impunity, the State’s indifference or inaction
provides a form of encouragement and/or de facto permission. The Committee has applied
this principle to States parties’ failure to prevent and protect victims from gender-based
violence, such as rape, domestic violence, female genital mutilation, and trafficking. 205

Indeed, similarly to the Human Rights Committee, the CAT now regularly addresses
trafficking in persons in its Concluding Observations to States. In 2006, it found that
trafficking fell under Article 16 of the Convention against torture that prohibits acts of cruel,
inhuman or degrading treatment or punishment which do not amount to torture206. In the
majority of its concluding observations since then that have addressed trafficking, the
Committee has dealt with this phenomenon under Article 16 alone or in conjunction with other
199

Convention against Torture, and Other Cruel, Inhuman or Degrading Treatment or Punishment, adopted on 10
December 1984, 1465 UNTS 85.
200
International Convention on the Protection of the Rights of All Migrant Workers and Members of their
Families, adopted on 18 December 1990, 2220 UNTS 3.
201
Convention Relating to the Status of Refugees, adopted on 28 July 1951, 189 UNTS 137.
202
Convention on the Rights of Persons with Disabilities, adopted on 13 December 2006, 2515 UNTS 3.
203
HRC, General Comment n. 28, 2000, CCPR/C/21/Rev.1/Add.10, para. 12.
204
HRC, General Comment n. 31, 2004, CCPR/C/21/Rev.1/Add.13, para. 8.
205
Committee on Torture (CAT), General Comment n. 2, 2008, CAT/C/GC/2, para. 18. Other treaty bodies, such
as the Committee on Migrant Workers (CMW), address trafficking in their concluding observations to States See,
for instance, CMW, Concluding Observations on Mexico (2011), CMW/C/MEX/CO/2, paras. 41, 42, 49 and 50:
for more pronouncements, see Part II.
206
CAT, Concluding Observations on Togo (2006), CAT/C/TGO/CO/1, para. 26.

47

Articles207. In 2009, it also found that Article 1 on the prohibition of torture was concerned, in
conjunction with Articles 2, 12 and 16208, and since then has identified trafficking as a
violation of Articles 1 and 16 combined in other instances209.
The attention recently given to the factual and legal connections between torture and human
trafficking by human rights monitoring bodies as well as in a number of recent studies 210, have
shed some light on a number of important aspects, including the possibility for courts to find a
violation of both torture and trafficking (or slavery and related practices) 211, the legal
consequences of finding that trafficking amounts to torture212 - considering that the prohibition
of torture is recognized as a peremptory norm of international law - and State responsibility for
torture committed by non-state actors in the course of trafficking.
In relation to the latter, for example, the ECtHR ruled that States not only have an obligation to
refrain from committing any act of torture or other forms of ill-treatment that include genderbased violence, but also to protect persons under its jurisdiction from being subject to torture or
other forms of ill-treatment by non-State actors213. Similarly, CAT made clear that States bear
responsibility when acts of torture or ill-treatment are being committed by private individuals,
if State authorities know or have reasonable grounds to believe that these acts are being
committed and they fail to exercise due diligence to prevent and investigate these acts, and that
this principle has been applied by the Committee to trafficking cases214. Therefore, qualifying a
trafficking situation as torture may contribute to establishing the existence of and failure to
fulfil State’s positive obligations where the elements of trafficking may be difficult to prove.
However, it is regrettable that no human trafficking case has yet been adjudicated by CAT
under its individual communications procedure. In fact, no decision finding a violation of the
prohibition of human trafficking has ever been adopted by treaty bodies in the context of their
communications procedures. Only two decisions have been taken that relate to that prohibition.
One is the inadmissibility decision by CEDAW in the Zhen Zhen Zheng case, which has
already been referred to215.
The other is a decision by the HRC that found Denmark responsible for violating Articles 6
(right to life) and 7 (prohibition of torture and other cruel, inhuman or degrading treatment or
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punishment) of the ICCPR for failing to grant asylum to a victim of trafficking who had
denounced her traffickers and testified against them and was exposed to serious risks of
retaliation if returned to her country216. As can be noted, that case was not addressed under
Article 8, which subsumes the prohibition of human trafficking under the ICCPR according to
the HRC, but under the principle of non-refoulement under two separate Articles of the
Covenant. This highlights two elements: first, the difficulties that surround the adjudication of
trafficking cases per se, i.e. under the trafficking prohibition itself and the positive obligations
it entails, and second, the contribution the prohibition of torture can make to the protection of
trafficking victims from refoulement. In this case, trafficking was clearly not considered as
constituting torture: it was the treatment the victim would have been subjected to if returned to
her country that was considered as potentially amounting to torture. Despite its limited scope –
protection from refoulement -, it is undoubtedly a fundamental contribution the prohibition of
torture is making to the protection of victims217. However, it is hoped that the contribution of
the prohibition of torture might be greater in the future in contributing to establish that a
broader range of positive obligations might have been violated in relation to concrete human
trafficking cases.
However, one could not lose sight of the fact that the UN human rights treaties provide a
particularly advanced system of State accountability vis-à-vis civil society and individuals
within international law. Indeed, the implementation of each human rights treaty is monitored
by a committee, which is not an intergovernmental body but an independent expert-based
body. Each State’s performance is periodically reviewed by its committee, generally every 4
years, through a participatory process that promotes broad consultation with civil society at the
national level and directly involves civil society stakeholders at the international level. In
addition, individuals can submit complaints against a State in relation to individual cases
alleging violations of their human rights guaranteed under the treaty218. If one excludes the
courts established at the regional level, this is the only mechanism established under
international law that allows individuals to bring complaints against a State before an
international body to hold that State accountable for infringing a treaty. Accountability is thus
an essential and intrinsic component of human rights law, contrary to what happens in other
international law regimes, such as, for example, transnational criminal law, which does not
provide for any monitoring system of States’ compliance with its treaties that is state specific
or independent219. Therefore, the potential to address trafficking cases exists and the
development of a trafficking case law under treaty bodies is, hopefully, only a question of time.
3.3. Soft law instruments
In the area of human rights, a variety of soft law instruments and mechanisms have flourished
in parallel to international conventions: declarations, guidelines, principles, minimum rules,
codes, resolutions etc. Despite their recommendatory nature, their importance should not be
underestimated. They provide important interpretative guidance to State on how binding
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commitments, that may not to be sufficiently detailed in treaties, can be implemented220, as
well as complementary guidance in areas that are not covered by treaties. They may also fulfill
another function: compiling existing dispersed treaty-based obligations in a unique document,
enhancing legal clarity.
In the area of trafficking, the “Recommended Principles and Guidelines on Human Rights and
Human Trafficking”221 (“Trafficking Principles and Guidelines”), adopted by the United
Nations High Commissioner for Human Rights (OHCHR) in 2002, are of particular relevance.
Other important instruments include the guidelines prepared by UNICEF222, which provide
guidance on the specific issue of child victims, and the guidelines adopted by the United
Nations High Commissioner for Refugees (UNHCR) on victims of trafficking and the right to
asylum223. Other instruments not specifically related to trafficking are also relevant, such as the
Basic Principles and Guidelines on the Right to a Remedy and Reparation for Victims of Gross
Violations of International Human Rights Law and Serious Violations of International
Humanitarian Law224, as they provide guidance on how the right to remedy and reparation of
victims of trafficking should be implemented, in particular if read in conjunction with the Basic
principles on the right to an effective remedy for victims of trafficking in persons developed by
the Special Rapporteur on trafficking225.
While provisions of the Trafficking Principles and Guidelines on victim protection will be
examined in detail in Part II, this instrument is briefly presented hereinafter due to its particular
relevance in relation to the topic that is the object of this part of study: the progressive
incorporation of a human rights-based approach in the international law on human trafficking.
Indeed, it represents the first intent to introduce a human rights-based approach to combatting
human trafficking in international law. At the universal level, it remains the most
comprehensive instrument in that regard.
3.3.1. The Recommended Principles and Guidelines on Human Rights and Human Trafficking
Since the adoption of the Palermo Protocol in 2000 and its failure to integrate stronger human
rights standards, the need to add a human rights perspective to the fight against trafficking in
persons has been articulated not only by UN treaty bodies and special procedures 226 but also by
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the General Assembly227 and the Human Rights Council228. Clearly, the lack of integration of a
human rights perspective into the international and national anti-trafficking legal response was
identified as an issue of concern. In response to this call, but also with the view to addressing
the inherent weakness of the international human rights law framework in the area of
trafficking, the Office of the High Commissioner for Human Rights adopted the Trafficking
Principles and Guidelines in 2002.
3.3.1.1. The first elaboration of a human rights-based approach to trafficking
The Trafficking Principles and Guidelines provide practical guidance to States and other
stakeholders on how to adopt a human rights-based approach to trafficking. An analysis of the
text jointly with the guidance provided by the Commentary easily leads us to affirm that the
human rights-based approach to trafficking captured in the Trafficking Principles and
Guidelines is based on the same constituent elements we described under Chapter I. Although
this instrument does logically not include a reference to the notion agreed by UN agencies in
2003 as it has been adopted the previous year, its content generally reflects the introduction of
its core elements, as will be examined in more detail in Part II in relation to protection. Clearly,
this instrument incorporates a notion that was amply discussed within OHCHR at that time as it
had already been implemented in the area of development cooperation and was in the process
of being captured and agreed upon in what was going to become the 2003 UN Common
Understanding.
This inclusion is confirmed by the Commentary to this instrument, as the following statement
makes clear:
A human rights-based approach is one that is normatively based on international human
rights standards and is operationally directed to promoting and protecting human rights.
Such an approach requires an analysis of the ways in which human rights violations arise
throughout the trafficking cycle, as well as of States’ obligations under international human
rights law. It seeks to both identify and redress the discriminatory practices and unjust
distributions of power that underlie trafficking, that maintain impunity for traffickers, and
that deny justice to victims of trafficking229.

The main core elements identified as conforming the human rights-based approach concept are
present: international human rights law as the normative basis for analysing the ways in which
human rights violations arise and for identifying States’ obligations (human rights realization),
the need to address discriminatory practices (principles of non-discrimination), unjust
distribution of power (participation and capacity building), impunity and denial of justice
(accountability).
The Commentary makes it even clearer when it recognizes that “the lessons learned in
developing and applying a human rights-based approach in other areas, such as development,
provide important insights into the main features of the approach and how it could be applied
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to trafficking”230. It then describes the key points to be extracted from this experience as
follows231:
1. As policies and programs are formulated, their main objective should be to promote and
protect rights;
2. Core principles and standards derived from international human rights law should guide all
aspects of the response at all stages;
3. A human rights-based approach identifies rights-holders (for example trafficked persons,
individuals at risk of being trafficked, individuals accused or convicted of traffickingrelated offences) and their entitlements and the corresponding duty-bearers (usually
States) and their obligations. This approach works towards strengthening the capacity of
rights-holders to secure their rights and of duty-bearers to meet their obligations.

Clearly, the human rights-based approach to trafficking as outlined in the Trafficking Principles
and Guidelines stems from that same approach as initially developed in the area of
development cooperation: it develops its main core elements into a detailed framework that
specifically addressed human trafficking.
The Principles and Guidelines’ declared purpose is to “promote and facilitate the integration of
a human rights perspective into national, regional and international anti-trafficking laws,
policies and interventions”232. This spells out the intention of this instrument to integrate and
influence other areas of law, in order to fill gaps in terms of human rights protection but also to
exercise an overall guiding effect, by influencing the perspective taken to conceive, implement
and evaluate legal and policy anti-trafficking responses.
As opposed to the logic followed under other branches of law, and in particular transnational
criminal law instruments, the Trafficking Principles and Guidelines put the individual at the
centre of all efforts to combat trafficking and affirms the primacy of human rights norms 233, in
accordance with the first core element of the approach that places the fulfilment of human
rights norms as the principal goal. This is based on the understanding that violations of human
rights are both a cause and a consequence of trafficking in persons and that it is therefore
essential to place the protection of all human rights at the center of any measures taken to
prevent and end trafficking234. Since this concept reflects the idea that the protection of human
rights must prevail over other interests such as criminal persecution and the fight against
irregular migration, it requires reversing the perspective that has traditionally dominated this
field. However, this does not mean that other perspectives and legitimate purposes should be
neglected or underestimated. The idea is their convergence and integration under the
overarching guiding effect of human rights law. As the Commentary clarifies:
Prioritizing human rights does not mean that other objectives or approaches are to be
considered unimportant or invalid. For example, States remain entitled to develop strong
criminal justice responses to trafficking. In fact, the Commentary identifies a number of
specific obligations in this regard [...]. States also remain free, within the constraints
imposed by international law, to develop migration strategies that seek to address trafficking.
However, at each step of every response, the human rights impact of that step and of the
overall response must be considered and monitored. The ultimate objective of responses to
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trafficking should be to protect individuals from trafficking-related violations of their human
rights and to provide assistance when such violations are not—or cannot be—prevented.235

As far as their structure is concerned, the Trafficking Principles and Guidelines are divided into
two parts. The first part consists of 17 Principles, organized under four headings relating to the
primacy of human rights, preventing trafficking, protection and assistance, and criminalization,
punishment and redress, while the second part of the document contains a series of 11
Guidelines that provide detailed guidance on the measures that should be taken to ensure that
the key Principles are translated into effective responses. While the principles included under
the first heading are applicable to all stages of the trafficking cycle, the ones included under the
other three headings relate to different phases of that cycle: preventive measures before a
person becomes trafficked; measures for the protection of and assistance to persons who have
become trafficked; and criminal and civil proceedings236. This brings us to discuss the three
main areas in which intervention is required under the human rights-based approach as
enshrined in the Trafficking Principles and Guidelines: prevention, protection and prosecution.
3.3.1.2. The three Ps: prevention, protection and prosecution as the main goal
Human trafficking quite remarkably highlights the added value of a human rights-based
approach in an area that has always been dominated by transnational criminal law. Indeed, the
application of this approach has significantly broadened the spectrum of States’ obligations,
forcing States to look at a vast array of human rights issues that had previously been
systematically omitted in all anti-trafficking conventions, and to identity the relevant rightsholders’ claims. However, that exercise has been a slow and complex one, due to the poor
human rights framework around trafficking that has already been referred to.
When looking at the reasons for the scarce legal response in this area, one should not overlook
factors such as discrimination based on gender, race, nationality or social status, which have
played a significant role in the invisibilization of trafficking in international human rights
law237. However, an additional complexity and determining factor is the fact that trafficking is
mostly perpetrated by non-state actors, with States traditionally rejecting any responsibility for
such conducts. For this reason, it is not until States’ positive obligations under international
human rights law have been identified that a range of rights and obligations have emerged in
the areas of prosecution and, more significantly, of prevention and protection. This are the
main areas where State positive interventions are required, commonly referred to as the “three
Ps”. Their inclusion in the Trafficking Principles and Guidelines is the result of a complex
evolution of international human rights law where the development of the concept of State’s
positive obligations played a central role. We will thus review these origins, as they are
essential in order to understand the structuring of the Trafficking Principles and Guidelines and of all instruments taking a human rights-based approach to trafficking - around these three
Ps.
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3.3.1.2.1. Origins of the three Ps
Without a doubt, the origins of the three Ps are to be found in the development of the “positive
obligations” doctrine, also referred to by several international bodies as the “due diligence”
obligations, in particular human rights bodies within the UN and the Inter-American Human
Rights system238. While the majority of human rights provisions in human rights treaties
enshrine negative obligations, where the State should abstain from interfering with the
enjoyment of a right, these proved insufficient to effectively protect human rights, in particular
- but not only - in relation to abuses perpetrated by non-state actors. The development of the
positive obligation doctrine has thus been essential in order to identify States’ duty to take
positive measures for guaranteeing the practical and effective enjoyment of rights.
Positive obligations were initially identified by the European Court of Human Rights (ECtHR)
in a number of cases related to the right to education and the right to a private and family
life239. In the Belgian Linguistic case240 relating to access to education, considered by scholars
as the first ECtHR positive obligations case241, the question of whether States’ positive
obligations to guarantee the enjoyment of the right to education could be established under the
ECHR was extensively discussed. The Court found that “it cannot be concluded from this that
the State has no positive obligation to ensure respect for such a right as is protected by Article
2 of the Protocol (P1-2). As a ‘right’ does exist, it is secured, by virtue of Article 1 of the
Convention, to everyone within the jurisdiction of a Contracting State”242.
This “groundbreaking”243 concept, grounded on Article 1’s requirements to “secure” the rights
and freedoms established in the Convention, was established again in Marckx v Belgium and
Airey v Ireland. In the first one, the Court said:
As the Court stated in the Belgian Linguistic case, the object of the Article is ‘essentially’
that of protecting the individual from arbitrary interference by the public authorities.
Nevertheless, it does not merely compel the State to abstain from such interference: in
addition to this primarily negative undertaking, there may be positive obligations inherent
in an effective ‘respect’ for family life244.

In Airey, the Court repeats this same formulation used in Marcks and adds that “Effective
respect for private or family life obliges Ireland to make this means of protection effectively
accessible”245 Finally, in X and Y v. Netherlands, the Court ruled in explicit terms that States
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are required to provide "practical and effective protection"246 to individuals, even "in the
sphere of the relations of individuals between themselves"247. This case can probably be
considered as the one that marks the emergence of the due diligence obligations. Indeed,
States’ positive obligations can relate to both the conduct of States themselves or the conduct
of non-state actors, as can be seem from these first cases adjudicated by the Court. While in the
right to education case, the right had to be guaranteed in a vertical relationship between the
State and the individual, in the right to private life cases rights had to be guaranteed by the
State in the sphere of horizontal relations between private actors.
Following the path paved by the ECtHR, the Inter-American Court of Human Rights (IACHR)
showed since its beginnings a clear commitment to this concept. Already in its first judgment,
the IACHR identified the existence of such obligations, also referring to the due diligence duty
based on the fact that Article 1 of the American Convention on Human Rights requires States
Parties not only to “respect” but also to “ensure” the rights recognized in the Convention248.
Thus, “the State is obligated to prevent, investigate and punish human rights violations”249, and
this obligation is not limited to State conduct:
An illegal act which violates human rights and which is initially not directly imputable to a
State (for example, because it is the act of a private person or because the person responsible
has not been identified) can lead to international responsibility of the State, not because of the
act itself, but because of the lack of due diligence to prevent the violation or to respond to it as
required by the Convention.250

The Court found that the Convention requires State to exercise due diligence to prevent,
investigate and punish violations of human rights that are the act of individuals, and to restore
the right violated and provide compensation for damages resulting from the violation 251.
As a result, a standard that had first developed in the field of diplomatic protection in relation
to States’ duty to diligently prevent and punish harmful behaviours by non-state actors against
foreign individuals or properties252, became a central element of international human rights law
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in relation to States’ obligations to protect any individual – national or foreigner - from the acts
of non-state actors.
UN treaty bodies and special procedures have confirmed the importance of this concept,
referring widely to the due diligence duty and the three Ps obligations that arise from it in their
pronouncements and reports, as has already been referred to. However, it appears that both
treaty bodies and special procedures do not refer to the notion of “positive obligations”, and
use instead the term “due diligence obligations”. We believe that the legal boundaries between
these two concepts are not entirely clear, and that these two concepts may not fully coincide.
While this study is not the place to examine in depth the differences between these two notions,
we wish to highlight that some authors have argued that due diligence obligations would
constitute a subcategory of the broader notion of positive obligations, where the use of the due
diligence notion to qualify the fulfilment of an obligation would only be relevant for a
particular category of positive obligations, that these authors designate as obligations of
means253. This is certainly a field where further research would be required.
More recently, the body that has made a considerable contribution to establishing the existence
of positive obligations in the areas of prevention, protection and prosecution is the ECtHR in
its landmark Rantsev case, as will be discussed later254.
3.3.1.2.2. Content of the three Ps
The Trafficking Principles and Guidelines constitute the first ”codification” in an international
anti-trafficking instrument of a balanced three Ps approach, based on States’ positive and due
diligence duties. In addition, they are the only international law instrument expressly stating
the applicability of the principle of due diligence to the field of trafficking in relation to the
three Ps, as follows:
States have a responsibility under international law to act with due diligence to prevent
trafficking, to investigate and prosecute traffickers and to assist and protect trafficked
persons.255

This principle clearly spells out the scope of States’ human rights obligations addressed under
this instrument. The three Ps and the related due diligence duties constitute the normative basis
of the human rights-based approach to trafficking as enshrined in this instrument: their
realization is the goal to be achieved and represents the space where the rest of the principles
will have to be applied.
The Trafficking Principles and Guidelines develop the Three Ps normative framework it in a
significantly more balanced way than the Palermo Protocol256. As far as the first P – prevention
– is concerned, they include three principles and five guidelines devoted to this aspect257. The
Principles and Guidelines require addressing the root causes of this phenomenon, where a
considerable part of State efforts should be geared towards removing the human rights
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violations that cause human trafficking in the first place, such as discrimination based on
gender and other grounds as well as poverty, referred to as factors that increase vulnerability to
trafficking258. Particular emphasis is put on demand as a root cause of trafficking and on the
need to adopt strategies to reduce that demand, analysing the factors that generate that demand
and taking strong legislative, policy and other measures to address them 259. Emphasis is also
put on the need to review and modify policies that may compel people to resort to irregular and
vulnerable labour migration and increase opportunities for legal, gainful and non- exploitative
labour migration260. Finally, raising awareness about the dangers associated with trafficking261,
as well as eradicating public-sector involvement into trafficking262 are also contemplated.
In terms of protection, the Trafficking Principles and Guidelines require that priority be given
to protecting and supporting individuals who have been trafficked. Key requirements in this
regard are that States refrain from practices that infringe victims’ rights including revictimization in the form of detention in immigration detention centres, other detention
facilities or vagrant houses263 and in the form of prosecution for unlawful activities that they
may have committed as a consequence of having been trafficked264, that States provide
protection and assistance without making it conditional to their cooperation in judicial
proceedings265 and that they guarantee access to asylum procedures266, to temporary residence
permits267 as well as a safe and preferably voluntary return,268 where specific rights are to be
accorded to children.269 Provision on protection will be reviewed in a detailed fashion under
the corresponding thematic sections of Part II.
Thirdly, prosecution and the overall criminal justice response remain a crucial component of
the anti-trafficking response270. It must, however, be addressed in a fundamentally different
manner than under a criminal law perspective. While under the latter, the prosecution of
traffickers as a pre-eminent objective ends up allowing victims instrumentalization for the
purposes of prosecution, under the human rights approach victim protection is of primary
importance and can never be made contingent to prosecutorial needs. This requires that
protection and assistance to victims cannot be made conditional on their cooperation in
criminal investigations, that law enforcement authorities develop proactive investigatory
procedures that avoid over-reliance on victim testimony271, that they establish specialist antitrafficking units that comprise both women and men272, and that they ensure that “rescue”
operations do not further harm the rights and dignity of trafficked persons 273. Moreover,
individual trafficked persons have to be protected during the investigation and trial process and
any subsequent period when the safety of the trafficked person so requires274. Another key
aspect is that law enforcement authorities work in partnership with non-governmental agencies
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in order to ensure that trafficked persons receive necessary support and assistance275, and that
law enforcement personnel be provided with adequate training in the investigation and
prosecution of trafficking cases, a training that should be sensitive to the needs of trafficked
persons, particularly women and children276.
Of course, proper criminalization of trafficking offenses under national law is also a key
component of an adequate criminal law response277. It includes provision for effective and
proportional criminal penalties, for extradition, and for the confiscation of the assets and
proceeds of trafficking, where these proceeds and assets should, where possible, be used for the
benefit of trafficking victims, including through the establishment of compensation funds for
victims278. Moreover, States shall ensure that trafficked persons are informed about and given
access to effective and appropriate legal remedies279.
Finally, an overarching requirement that applies to all three areas and directly relates to the
fulfilment of human rights is that anti-trafficking measures do not adversely affect the human
rights of persons, not only of those who have been trafficked, but also of the rest of the
population, in particular migrants, internally displaced persons, refugees and asylumseekers280. This is coherent with the main idea of the first core aspect of a human rights-based
approach according to which the impact of any policy or measure on the human rights of all
sectors of the population should be assessed. Indeed, the goal should not only be to identity
human rights needs and works towards their fulfillment, but also to make sue that such
measures do not have a negative impact on any group, such as, for example, migrant women
where arbitrary limitations may be imposed on their freedom of movement.
3.3.1.3. Crosscutting human rights principles
We will now turn to the second core aspect of a human rights-based approach: the main human
rights principles of non-discrimination, participation and accountability, examining the way
they are reflected in the Trafficking Principles and Guidelines. As far as equality is concerned,
discrimination in all its forms is described at the outset as a root cause of trafficking, where
addressing these discriminations must be a fundamental goal of preventive strategies281. In that
context, the Trafficking Principles and Guidelines call upon States to address the
discriminatory laws or practices that compel women to irregular and vulnerable labour
migration solutions, including discriminatory nationality, property, immigration, emigration
and migrant labour laws282, but also to develop programmes that offer livelihood options,
including basic education, skills training and literacy, especially for women and other
traditionally disadvantaged groups. As far as children are concerned, improving children’s
access to educational opportunities and increasing the level of school attendance, in particular
by girl children, is also highlighted283.
Equality is also addressed in the context of protection and support policies, calling for
measures to be extended to all trafficking victims without discrimination284. Moreover, the call
to monitor the negative impact of trafficking policies and measures on particularly vulnerable
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groups such as migrants, internally displaced persons, refugees and asylum-seekers285 that we
have just referred to aims at guaranteeing equality in the enjoyment of rights, avoiding policies
that would, either directly or indirectly, deprive these groups from the exercise of their rights.
In the same vein, a specific call is made to ensure that the issue of gender-based discrimination
is addressed systematically when anti-trafficking measures are proposed with a view to
ensuring that such measures are not applied in a discriminatory manner286.
Participation as both an objective and a means is also reflected in the Trafficking Principles
and Guidelines, which call for consultation with judicial and legislative bodies, national human
rights institutions and relevant sectors of civil society in the development, adoption,
implementation and review of anti-trafficking legislation, policies and programmes287. It also
refers at the development of national plans of actions on trafficking as an opportunity to build
partnerships between governmental institutions involved in combating trafficking and/or
assisting trafficked persons and relevant sectors of civil society288. The need to involve civil
society organizations is given particular weight, where the Trafficking Principles and
Guidelines call upon States to encourage non-governmental organizations working with
trafficked persons to participate in the monitoring and evaluation of the human rights impact of
anti-trafficking measures289 and to ensure that relevant authorities cooperate with
nongovernmental organizations in the identification and provision of assistance to trafficked
persons290. In relation to the latter, the crucial importance the Trafficking Principles and
Guidelines accord to the principle of participation is reflected in its call for States to formalize
the organization and implementation of such cooperation in the area of identification in order
to maximize its effectiveness291. The need for partnership with non-governmental organizations
is also referred to in relation to the provision of the necessary support and assistance292,
including access to safe and adequate shelters293 and primary health care and counselling294, as
well as for facilitating the assistance to and reintegration of victims who return to their country
and preventing their re-trafficking295.
Also, States are encouraged to work in partnership with intergovernmental and nongovernmental organizations in relation to trafficking prevention strategies 296 and in the
collection of data297, and to enhance cooperation and coordination between States and regions
in a number of areas including identification, joint-investigations, extradition, confiscation of
trafficking proceeds and return and integration programmes298. In relation to the latter, States
are also encouraged to facilitate cooperation win civil society organizations in countries of
origins, transit and destination299. The financing of civil society organizations’ human rightsbased strategies is also contemplated300.
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Finally, direct cooperation with trafficking victims as rights-holders is also referred to, where
the guidelines recognize the important contribution that survivors of trafficking can, make to
developing and implementing anti-trafficking interventions and evaluating their impact,
clarifying, however, that this should happen on a strictly voluntary basis301. Victims active
participation is also considered an essential way to achieve adequate law enforcement
responses302. This partnership, still too difficult to achieve in practice but clearly essential to
enhance the anti-trafficking response, should be based first and foremost on building victims’
trust in the police and judicial systems. This requires, among others, sensitizing law
enforcement officers to the paramount importance of their duty to guarantee the safety and
well-being of trafficked persons, but also combating in the strongest possible way any form of
State officials’ involvement and complicity in trafficking303.
As far as accountability is concerned, the Guidelines call upon States to establish mechanisms
to monitor the human rights impact of antitrafficking laws, policies, programmes and
interventions304. In that context, it is suggested that an independent national human rights
institution be assigned this role, and that non-governmental organizations working with
trafficked persons be invited to participate in monitoring and evaluation305, as well as survivors
of trafficking306. Interestingly, Guidelines also call upon States to specifically monitor and
evaluate the relationship between the intention of antitrafficking laws, policies and
interventions, and their real impact by ensuring, in particular, that distinctions are made
between measures which actually reduce trafficking and measures which may have the effect
of transferring the problem from one place or group to another307.
Accountability mechanism should also be developed in relation to the conduct of personnel
employed in peacekeeping, peace- building, civilian policing, humanitarian and diplomatic
missions, where their direct involvement in trafficking cases has raised special concerns. The
guidelines recommend that States but also intergovernmental and non-governmental
organizations develop and adopt specific regulations and codes of conduct setting out expected
standards of behaviour and the consequences of the failure to adhere to these standards,
requiring all personnel to report on any instances of trafficking and related exploitation that
come to their attention, and, finally, establishing mechanisms for the systematic investigation
of all allegations of trafficking and related exploitation involving personnel employed in the
context of these missions308.
Adding up to internal accountability, the Trafficking Principles and Guidelines also call upon
States to enhance their accountability at the international level, urging them to present detailed
information concerning the measures that they have taken to prevent and combat trafficking in
their periodic reports to the United Nations human rights treaty-monitoring bodies309.
As far as judicial accountability is concerned, the Trafficking Principles and Guidelines
provide that States should make legislative provision for the punishment of public sector
involvement or complicity in trafficking and related exploitation310. They must also ensure that
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trafficked persons are given access to effective and appropriate legal remedies311, including the
right to be given legal information and assistance and to pursue civil claims against alleged
traffickers312.
3.3.1.4. Capacity building and empowerment
The Trafficking Principles and Guidelines are clearly impregnated by the purpose to empower
both rights-holders and duty bearers, to enhance their capacities to exercise their rights and
duties respectively. There are innumerable provisions that are relevant from this perspective,
since many coincide with those that provide for equality, participation and accountability.
Indeed, promoting these fundamental principles is in itself a way of empowering relevant
actors, in particular rights-holders. We will therefore focus slightly more on the capacitybuilding of duty-bearers, since they have almost not been addressed under the human rights
principles section.
In relation to States as duty-bearers, the Trafficking Principles and Guidelines put significant
emphasis on the provision of adequate training for police, prosecutors, border, immigration and
judicial authorities, and social and public health workers on the problem of trafficking, in
particular in identifying trafficking cases, combating trafficking and protecting the rights of
victims313. With regard to the provision of adequate training to law enforcement personnel on
the investigation and prosecution of trafficking cases, the guidelines provide that this training
should be sensitive to the needs of trafficked persons, particularly those of women and
children, and should acknowledge the practical value of providing incentives for trafficked
persons and others to come forward to report traffickers. Importantly, the involvement of
specialized non-governmental organizations in such training is encouraged as a means of
increasing its relevance and effectiveness314. Also, appropriate training, in particular legal and
psychological training, should be provided to persons working with child victims of
trafficking315.
Part of that training effort should also be geared towards the elaboration of guidelines and
procedures for relevant State officials and others involved in the detection, detention, reception
and processing of irregular migrants, to permit the rapid and accurate identification of
trafficked persons among that particularly vulnerable group, which must go hand in hand with
the provision of training on the correct application of these guidelines and procedures316.
Finally, training and sensitization are also essential from preventive point of view. Since
demand is one of the key driving factors of trafficking, policies should also focus on those who
bear a duty to avoid being directly or indirectly involved in trafficking. On the one hand,
measures should be taken to address the demand for commercial sexual services and
exploitative labour, which may include awareness raising317. On the other hand, States shall
ensure that pre- and post-deployment training programmes for all peacekeeping, peacebuilding, civilian policing, humanitarian and diplomatic staff adequately address the issue of
trafficking and clearly set out the expected standard of behaviour, in order to prevent them
being engaged in trafficking and related exploitation318.
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But capacity-building is not only about training and guidance material. It is also about
providing law enforcement authorities with adequate technical means and procedures. This
includes the provision of investigative powers and techniques to enable effective investigation,
arrest and prosecution of suspected traffickers, in particular proactive investigatory procedures
that permit avoiding overreliance on victims’ testimony, and the establishment of specialist
anti-trafficking units - comprising both women and men - in order to promote competence and
professionalism.319 Processes should also be improved in other areas, for example by putting in
place adequate procedures for the receipt and consideration of asylum claims from both
trafficked persons and smuggled asylum seekers, so that the principle of non-refoulement is
respected320, as well as adequate procedures for responding to the needs of trafficked persons
released during “rescue” operations, aimed at avoiding further harm to their rights and
dignity321.
Finally, capacity-building is also about offering technical and financial assistance to relevant
sectors of civil society, as well as to other States, for the purpose of developing and
implementing human rights-based anti-trafficking strategies322.
As far as building the capacity of trafficking victims as rights-holder is concerned, it has
already been mentioned that all human rights-based measures in the area of prevention,
protection as well as prosecution contribute to their empowerment, since a victim whose
human rights are respected is automatically empowered, and that respect is the main goal of
this victim-centered approach. We can, however, highlight a number of provisions that do
reveal the Trafficking Principles and Guidelines focus on empowerment.
Empowerment starts with raising awareness among vulnerable groups, like migrants at exit and
entry points, about possible dangers and consequences of trafficking and providing information
that enables them to seek assistance if required323. It also requires providing information as
well as legal and other assistance to enable trafficked persons to access remedies, where the
procedures for obtaining remedies should be clearly explained in a language the trafficked
person understands. Access to information and counseling is indeed key to enhance rightsholders capacity to protect and claim their rights.
It can continue with ensuring that trafficked persons are not re-victimized at the hands of
authorities, where such re-victimization tends to be one of the major obstacles to victims’
empowerment. That should be achieved, inter alia, by ensuring that they are not placed at risk
of being detained or punished for offences committed as a consequence of their situation 324 or
that their rights and dignity are protected in the context of rescue operations325.
Capacity-building has also a more proactive component that aims at empowering individuals in
order to avoid their becoming victims, by focusing on reducing the conditions of vulnerability
that generally lead to trafficking. Developing programmes that offer livelihood options,
including basic education, skills training and literacy, especially for women and other
traditionally disadvantaged groups, or improving children’s access to educational opportunities
and increasing the level of school attendance, in particular by girl children, are some example
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of empowerment measures where vulnerable groups are put in better conditions so as to be able
to exercise and claim their rights326. The adoption of measures to reduce vulnerability by
ensuring that appropriate legal documentation for birth, citizenship and marriage is provided
and made available to all persons is another measure that is relevant in this context327.
Finally, empowerment is also relevant to children. In that context, empowerment means that, in
addition to providing adequate protection and support measures, a child who is capable of
forming his or her own views enjoys the right to express those views freely in all matters
affecting him or her, and that these views are given due weight in accordance with his or her
age and maturity328. This requirement is also enshrined the principle of participation: indeed, in
many cases empowerment and participation tend to coincide. As with the rest of the principles,
they are closely intertwined.
3.3.2. Other soft law materials
This overview would not be complete without referring to other important soft law materials,
which will be extensively referred to in the present study: the pronouncements of international
human rights monitoring mechanisms established by States within the UN system, on the one
hand, and guidance materials published by international organizations, on the other hand. In
the first category, the pronouncements of human rights treaty bodies (Concluding observations,
General comments and decisions on individual communications) and the reports of special
procedures of the Human Rights Council329 are of particular relevance, as they are an important
source of guidance in the identification of the nature of victim’s rights and States’ obligations
in the area of human rights. Their role has been key in highlighting the applicability of human
rights standards to the human trafficking phenomenon. While the CEDAW and CRC have a
clear mandate to examine trafficking issues, in the last few years most of the other human
rights treaty bodies have engaged in regularly drawing the attention of States on their
obligations related to trafficking that may arise, for example, from the prohibition of torture
and other cruel, inhumane and degrading treatments, or the prohibition of racial discrimination,
among others, as has already been mentioned.
With regard to special procedures, the Human Rights Council established in 2002 a specific
mechanism on trafficking in persons: the Special Rapporteur on trafficking in persons,
especially women and children (Special Rapporteur on trafficking in persons)330. The Special
Rapporteur issues two annual thematic reports, to the Human Rights Council and the General
Assembly respectively, which provide useful insight into a number of important topics related
to trafficking331. The mandate-holder, a woman at present as well as in the past 332, also
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regularly undertakes visits to country and issues the corresponding reports on the situations of
those countries where she identifies gaps and the corresponding international human rights law
obligations they are called upon to fulfill. Finally, she takes action on individual complaints by
sending communications to concerned Governments. Reports by the Special Rapporteur on
trafficking, both thematic and country specific, provide in depth guidance to both rightsholders and duty-bearers on how rights and obligations under international human rights law,
but also under other international law regimes – such as transnational criminal law as enshrined
in the Palermo Protocol – are relevant to trafficking. Of particular relevance is one of the latest
report by the Special Rapporteur on trafficking, entirely devoted to examining the relevance of
the due diligence standard in the area of human trafficking and its implications in terms of
human rights obligations333.
There are also other special procedures that are relevant to trafficking, such as the Special
Rapporteur on violence against women, its causes and consequences, the Special Rapporteur
on contemporary forms of slavery, the Special Rapporteur on the sale of children, child
prostitution and child pornography, the Special Rapporteur on torture and the Working Group
on Arbitrary Detention. Pronouncements by these bodies will be referred to in Part II.
The second category makes reference to interpretative and legislative guides, commentaries
and explanatory reports published by international organizations’ secretariats, whose objective
is to elaborate on the meaning and scope of the provisions of a particular instrument, often by
making reference to its travaux préparatoires, in order to assist States in their task of adopting
national legislation or policies in compliance with a particular instrument334.

4. International Humanitarian and Criminal Law
4.1. Introduction
Despite the fact that many of the more appalling practices that take place during armed conflict
could indeed be considered as falling under the international definition of human trafficking,
international humanitarian law does not include any reference to it. Only to cite some
examples, forced prostitution of women and girls in wartime, the forced enrollment of child
soldiers or the forced enlistment of civilians into armed rebel groups are practices that appear
to fulfill the elements required under the definition of the trafficking offence335. Nevertheless,
neither humanitarian treaty law, primarily embodied in the Geneva Conventions336 and their
protocols337, nor humanitarian customary law338 regulate human trafficking. Undeniably,
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international humanitarian law has long prohibited exploitative practices that commonly take
place during the process of trafficking, such as rape and “outrages upon personal dignity, in
particular inhumane and degrading treatment or punishment, enforced prostitution and any
form of indecent assault”, under both treaty339 and customary law340, but not trafficking as
such.
Similarly, international criminal law, which establishes individual criminal responsibility for
the most serious crimes of concern to the international community as a whole committed both
in peace and wartime, has traditionally not included any reference to trafficking. International
criminal law does criminalize sexual violence. However, in practice rape and other sexual
violence or gender-related crimes were not prosecuted as war crimes until the 1990s when
international commitment to addressing these practices prompted considerable progress in this
domain341. The Statute of the International Criminal Tribunal for Rwanda (ICTR) typifies rape,
enforced prostitution and any form of indecent assault as a war crime342, and the Statutes of the
International Criminal Tribunals for Rwanda and for the Former Yugoslavia (ICTY) typify
rape as a crime against humanity343, as long as the other constituent elements of those crime
are met.
The Rome Statute, in force since 2002, provides a more comprehensive categorization of
sexual violence as an international crime, where “rape, sexual slavery, enforced prostitution,
forced pregnancy, enforced sterilization”, as well as “other forms of sexual violence”, qualified
in different ways depending on the crime at stake344, are constituents acts of either war crimes
or crimes against humanity, when the other constituent elements of those crime are met.
However, these provisions of international humanitarian and criminal law fall short of
covering all the practices linked to trafficking, and, most notably, do not criminalize
trafficking per se as an autonomous, complex and multifaceted crime and human rights
violation. One could therefore reach the conclusion that under international law trafficking is
an ordinary crime with transnational dimensions, which has no relevance in international
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criminal law. However, recent developments have generated intense debates around this
question, which find its origin in Article 7 of the Rome Statute.
4.2. The Rome Statute and the ICTY Kunarac case
Article 7 of the Rome Statute, which typifies crimes against humanity, includes the first
reference to trafficking in persons in an international criminal law treaty. This is seen by part
of the doctrine as equating trafficking to enslavement, and thus to a crime against humanity.
However, an analysis of the relevant provisions leads to a different conclusion.
Enslavement, which is listed among the constituent acts of the crime against humanity, is
defined as follows in Article 7 of the Rome Statute:
"Enslavement" means the exercise of any or all of the powers attaching to the right of
ownership over a person and includes the exercise of such power in the course of
trafficking in persons, in particular women and children345

This definition is in substance the same as that of slavery to be found in the 1926 Slavery
Convention346. Therefore, it appears that States parties to the Statute rejected the idea of
widening the scope of enslavement as including not only slavery but also lesser servitudes, a
possibility that was discussed during the work of the Preparatory Committee for the
International Criminal Court347. This definition puts at the heart of the concept of enslavement
“the exercise of any or all of the powers attaching to the right of ownership over a person”. In
this context, the reference to trafficking included in this definition does not change the
centrality of the slavery concept, since the second part of the sentence refers to trafficking as
amounting to enslavement only when it includes “the exercise of such power”. Indeed, what
this reference to trafficking clarifies is that situations of trafficking should not be excluded ipso
facto but should, on the contrary, be considered as constituting enslavement when they entail
the exercise of powers attaching to the right of ownership 348. But trafficking situations should
only be considered when they entail the exercise of such powers, on the understanding that
trafficking does not always entail such exercise: if it were not so, Article 7 would not have
specified it, would not have qualified under which particular circumstances trafficking falls
into its realm.
Another element that adds to the debate is to be found in the ICC Elements of Crime349, which
also refer to trafficking, but in a different meaning. While element 1 of “Crime against
humanity of enslavement” does not mention trafficking when describing enslavement, the
second sentence of the footnote attached to Element 1 reads:
It is also understood that the conduct described in this element includes trafficking in
persons, in particular women and children.
345
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This footnote goes beyond what Article 7(2)(c) of the Rome Statute states. The term “includes
trafficking in persons” actually equates trafficking, i.e. trafficking in all its forms, to
enslavement, removing the requirement of the exercise of the powers attaching to the right of
ownership. However, this does not conform to the definition of enslavement under Article
7(2)(c) of the Statute, which requires this exercise, as has just been considered. The mentioned
footnote to the Element of crime is therefore not consistent with the Statute. It breaches the
Statute, in accordance with Article 9(3) of the same Statute, which reads: “the elements of
crime and amendments thereto should be consistent with this Statute”. Therefore, this footnote
can only be considered valid if it is interpreted in accordance with the meaning of Article
7(2)(c). A reading that would equate trafficking in all its forms to enslavement would not be
valid due to its disconformity with the Rome Statute.
In fact, if we consider that the definition of trafficking is particularly broad (Art. 3(1) of the
Palermo Protocol reads “exploitation shall include, at a minimum …”), equating trafficking
per se to enslavement “would leave the possibility of other, lesser, types of exploitation within
the context of trafficking in persons open to the jurisdiction of the International Criminal
Court” 350, in clear contradiction with the object and purpose of the Rome Statute351, which is
to prosecute exclusively the most serious crimes of concern to the international community as
a whole352.
As a consequence, one should reach the following conclusions: firstly, trafficking in persons
per se does not amount to enslavement, and thus to a crime against humanity. Secondly,
trafficking in persons may amount to enslavement, and thus to a crime against humanity, only
in the most serious cases where, in addition to verifying the existence of the other two
elements required under the Palermo Protocol definition (i.e. means and methods), the third
element, exploitation, manifests “the exercise of any or all of the powers attaching to the right
of ownership over a person”. This would be in line with Article 7(2)(c) of the Rome Statute,
and more broadly with the object and purpose of that Statute, which is the prosecution of only
the most serious crimes.
Also particularly relevant to this debate is the ICTY judgment in the Kunarac case. In
determining whether the detention and sexual abuse of Muslim women during six months by
the accused amounted to enslavement, the Tribunal shed some light around the legal notion of
slavery, revealing an expanded, although not completely clear, understanding of this concept.
After reviewing the case law of the Nuremberg and Tokyo Military Tribunals, relevant
provisions of the Geneva Conventions, the findings of the UN International Law Commission
(ILC) and relevant human rights instruments, the Trial Chamber stated that the 1926 Slavery
Convention definition of slavery applies to enslavement as a matter of international customary
law:
In summary, the Trial Chamber finds that, at the time relevant to the indictment,
enslavement as a crime against humanity in customary international law consisted of the
exercise of any or all of the powers attaching to the right of ownership over a person353.

In this context, it should be noted that the ILC 1996 Draft Code of Crimes Against the Peace
and Security of Mankind, includes a definition of enslavement as a crime against humanity
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which is considerably broader, as it refers to both slavery, servitude and forced labour, as
follows:
establishing or maintaining over persons a status of slavery, servitude or forced labour
contrary to well-established and widely-recognized standards of international law, such as:
the 1926 Slavery Convention (slavery); the 1956 [ Supplementary Slavery Convention]
(slavery and servitude); the [ ICCPR] (slavery and servitude); and the 1957 [ Forced
Labour Convention] (forced labour)354.

However, in a somehow contradictory way, the Trial Chamber, after providing a definition that
exclusively focuses on the 1926 convention definition of slavery, subsequently finds that “this
definition may be broader than the traditional and sometimes apparently distinct definitions of
either slavery, the slave trade and servitude or forced or compulsory labour found in other
areas of international law”. The Trial Chamber refers to the case law of the Second World War
tribunals “which have included forced or compulsory labour under enslavement as a crime
against humanity” and to the work of the ILC to support this conclusion355. In this context, the
court identifies a number of relevant factors to be taken into account in determining the
confines of the crime, which include:
the control of someone’s movement, control of physical environment, psychological
control, measures taken to prevent or deter escape, force, threat of force or coercion,
duration, assertion of exclusivity, subjection to cruel treatment and abuse, control of
sexuality and forced labour356.

The Trial Chamber also identifies “sex; prostitution; and human trafficking” as further
indications of enslavement357. This part of the ruling deserves some comments. At the outset,
in its reasoning the Trial Chamber identifies a number of factors or indicia to be used to
identify the boundaries of the crime of enslavement in its enlarged present-day perception.
However, another part of the reasoning remains unclear and raises concerns. Indeed, it remains
unclear whether the intention of the Trial Chamber is to take as a reference the definition of
slavery only and interpret it in a broad way, or whether its intention is on the contrary to
expand the concept of enslavement as much as considering it even “broader” than the
“definitions of slavery, the slave trade, servitude and forced labour”. This latter reading would
contradict what was negotiated and finally agreed in the Rome Statute, where the definition of
enslavement is in substance the same as that of slavery to be found in the 1926 Slavery
Convention358. As mentioned earlier, during the work of the Preparatory Commission for the
International Criminal Court, States parties to the Statute clearly rejected the idea of widening
the scope of enslavement as including not only slavery but also lesser servitudes.
The following year, the Appeal Chamber stated that it agreed with the accurateness of the Trial
Chamber’s definition of enslavement and its thesis about the evolution of this concept. In this
context, it sought to distinguish the “various contemporary forms of slavery” from classic
“chattel slavery”:
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The Appeals Chamber accepts the chief thesis of the Trial Chamber that the traditional
concept of slavery, as defined in the 1926 Slavery Convention and often referred to as
“chattel slavery”, has evolved to encompass various contemporary forms of slavery which
are also based on the exercise of any or all of the powers attaching to the right of
ownership. In the case of these various contemporary forms of slavery, the victim is not
subject to the exercise of the more extreme rights of ownership associated with “chattel
slavery”, but in all cases, as a result of the exercise of any or all of the powers attaching to
the right of ownership, there is some destruction of the juridical personality; the
destruction is greater in the case of “chattel slavery” but the difference is one of degree 359.

The Appeals Chamber concludes that “at the time relevant to the alleged crimes, these
contemporary forms of slavery formed part of enslavement as a crime against humanity under
customary international law”360. Finally, the Appeal Chamber indicates that the question of
whether a particular practice is to be considered as a form of enslavement depends on “the
operation of the factors or indicia of enslavement identified by the Trial Chamber”361
(mentioned above), to which we should add the one the same Appeal Chamber identifies in the
mentioned paragraph: the destruction of the juridical personality, to a lesser or greater degree.
In relation to the uncertainty arising from the Trial Chamber judgment as mentioned earlier, the
Appeal Chamber does not directly address the issue of whether the definition of enslavement
also includes servitude and forced labour. However, its reiterated references to “the exercise of
any or all of the powers attaching to the right of ownership” and its lack of reference to the
other practices supports the conclusion that the Appeal Chamber’s reading takes as a reference
the definition of slavery only, calling to interpret it in a broad way, based on the indicia
identified by the Trial Chamber.
Based on the Appeal Chamber decision, one should conclude that under current international
law the modern-day concept of slavery, as well as enslavement, includes various contemporary
forms of slavery that are less extreme than the traditional concept of “chattel slavery”. In that
context, it is not possible to draw up a list, as these practices should be determined on a case by
case basis, based on the analysis of the factors identified by the Chamber. In any case,
trafficking would only be prosecuted as a crime against humanity of enslavement if it reaches
the gravity required for it, in light of the definition that refers to the concept of slavery and the
mentioned factors. In sum, the Court does not equate trafficking with enslavement, while
leaving the door open for some of the most serious forms of trafficking to be considered as
enslavement.
4.3. Conclusion
The analysis of both the ICC Statute and the ICTY Kunarac judgments lead us to the same
conclusion: while they both admit that certain trafficking cases may amount to slavery or
enslavement, they clearly indicate that only those cases where “any of all the powers attached
to the right of ownership” are exercised may qualify as such. Even if the Kunarac case appears
to have broadened the circumstances under which a practice may fall under this definition, it
does not provide any element to reach the conclusion that trafficking per se is, as the Tribunal
calls it, a contemporary form of slavery. On the contrary, it mentions trafficking as a mere
“indication”, among many others, that enslavement or slavery may be taking place. And it
clarifies that no list of practices can a priori be drawn, since decisions on what would amount
to enslavement can only be made on a case-by-case basis.
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Moreover, one should not neglect that for a trafficking case to qualify as a crime against
humanity under the Rome Statute, the conduct should also meet the other constituent elements
of this crime: be committed as part of a widespread or systematic attack directed against any
civil population, with knowledge of the attack362. The attack must be “pursuant to or in
furtherance of a State or organizational policy”363, which is further explained in the Elements
of Crime. It seems unlikely that the vast majority of trafficking cases would meet these
requirements364.
A growing number of authors consider that trafficking per se is to be considered a crime
against humanity365. Some even do so without any legal analysis or supporting arguments366.
On the contrary, those who apply a more rigorous legal scrutiny reach the opposite
conclusion367, which seems indeed more accurate. The place of trafficking per se in
international humanitarian and criminal law is still uncertain. In Kunarac, the ICTY identified
a list of factors to be used in order to identify cases of slavery, under its “evolved” or presentday meaning. Hopefully, international criminal tribunals in future cases will clarify which
combination of factors permits determining that a trafficking case, most probably in one of its
gravest forms, is to be considered as enslavement. This will bring much needed clarity into this
complex issue.
Finally, while the possibility of trying trafficking cases before international criminal tribunals
as a crime against humanity would have positive consequences in terms of strengthening the
international legal framework around trafficking368, one should be aware that this is not likely
to occur in the vast majority of cases. In this sense, one can agree with the assertion that
prosecution and access to justice for victims in the vast majority of human trafficking cases are
best left to national courts369, outside the realm of what constitutes an international crime: and
it is there where the main efforts should be concentrated.
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5. Modern transnational criminal law: the Trafficking Protocol
5.1. Introduction
A broad agreement on the need to equip the international community with a modern and more
effective international treaty on trafficking in persons, capable of providing a long-awaited
comprehensive framework to combat this phenomenon, was consolidated in December 2000
when States signed the Protocol to Prevent, Suppress and Punish Trafficking in Persons,
Especially Women and Children370 (Palermo Protocol) in Palermo (Italy). As examined earlier,
previous international conventions regulating this phenomenon failed to define trafficking in
persons and to identify its underlying causes, and lacked appropriate commitments by States on
how to tackle this phenomenon. The Palermo Protocol provides the first internationally agreed
definition of human trafficking, defines a set of State responsibilities to prevent, suppress and
punish human trafficking and establishes some – although limited - States’ obligations in the
area of protection and assistance.
5.2. Origin and context of the Protocol
In December 1998, the United Nations General Assembly established an intergovernmental Ad
Hoc Committee open to all States371, for the purpose of elaborating a new legal international
regime to fight transnational organized crime, which would include an international convention
against transnational organized crime and three additional protocols which would target
specific manifestations of organized crime: the trafficking in persons, the smuggling of
migrants and the illicit manufacturing of and trafficking in firearms. Intergovernmental
organizations and NGOs actively participated in the negotiation process. The Convention
against Transnational Organized Crime (UNTOC)372 and the two protocols on trafficking and
smuggling373 where adopted by the General Assembly on November 2000 and opened for
signature at a high-level intergovernmental meeting convened in Palermo, Italy, on 12-15
December 2000, while the third Protocol on firearms was adopted a few months later374.
The Palermo Protocol entered into force in just three years, on 25 December 2003. It is the
primary reference tool used by countries to develop their national approaches to combating
370

See note 43.
General Assembly resolution 53/111 of 9 December 1998 establishing the Ad Hoc Committee for the
Elaboration of the United Nations Convention Against Transnational Organized Crime. For more details on the
establishment and work of the Ad Hoc Committee, see D. Vlassis (Secretary of the Ad Hoc Committee),
“Overview of the provisions of the United Nations Convention against Transnational Organized Crime and its
Protocols”, Resource Material Series No. 59, Unites Nations Asia and Far East Institute for the Prevention of
Crime and the Treatment of Offenders (UNAFEI), 2002, pp. 452-473.
372
United Nations Convention Against Transnational Organized Crime, adopted by General Assembly resolution
55/25 of 15 November 2000, 2225 UNTS 209. It entered into force on 29 September 2003 and has been ratified
by 189 States.
373
Protocol against the Smuggling of Migrants by Land, Sea and Air, supplementing the United Nations
Convention against Transnational Organized Crime, adopted by the General Assembly in its resolution 55/25 of
15 November 2000, 2241 UNTS 507. It entered into force on 28 January 2004 and has been ratified by 146 States.
A major achievement of the Protocol is that, for the first time, an international definition of smuggling of migrants
was agreed upon. The Protocol aims at preventing and combating the smuggling of migrants and promoting
cooperation among States parties, and only secondarily at protecting the rights of smuggled migrants.
374
Protocol against the Illicit Manufacturing of and Trafficking in Firearms, their Parts and Components and
Ammunition, supplementing the United Nations Convention against Transnational Organized Crime, adopted by
General Assembly resolution 55/255 of 31 May 2001, 2326 UNTS 208. It entered into force on 3 July 2005 and
has been ratified by 115 States. It is the first international legally binding instrument on small arms. By ratifying
the Protocol, States commit to establish criminal offences related to illegal manufacturing of, and trafficking in,
firearms; to establish a system of government authorizations or licensing intending to ensure legitimate
manufacturing of, and trafficking in, firearms; and to take measures related to the marking and tracing of firearms.
371

71

trafficking in persons, to shape regional policy frameworks and to guide international
cooperation in this field. The Protocol takes primarily a criminal law approach. Indeed, it was
developed under the auspices of the United Nations Commission on Crime Prevention and
Criminal Justice (hereinafter “UN Crime Commission)”, and not by the Human Rights Council
(or its predecessor, the Human Rights Commission). The UN Crime Commission deals with
law enforcement and criminal law issues within the UN: it is located in Vienna, away from the
Geneva-based human rights bodies.
Nevertheless, as a part of the UN system, the UN Crime Commission is required to integrate
the protection and promotion of human rights into its policies, in light of the UN human rights
mainstreaming policy first launched by the UN Secretary-General Kofi Annan in 1997, and
endorsed by States Parties at the 2005 World Summit375. This policy requires all UN agencies
and programs to integrate the promotion and protection of human rights into their work376.
However, at the time of the negotiation and adoption of the Palermo Protocol this policy was
not established yet, which may partly explain why human rights concerns where only
integrated to a limited extent.
Undoubtedly, from the human rights perspective, it would have been preferable if an
international instrument on trafficking had been developed within a human rights body. The
UN Special Rapporteur on violence against women, its causes and consequences, expressed
this concern at the time of the negotiations, viewing this as “a failure of the international
human rights community to fulfill its commitment to protect the human rights of women”377.
The reality is that the sovereignty and security issues surrounding trafficking and migrant
smuggling have been the true driving force behind the negotiations of the Protocols, as
opposed to the human rights concerns. Wealthy States were – and still are – increasingly
concerned that the actions of traffickers and migrant smugglers interfere with orderly migration
and facilitate the circumvention of national immigration restriction378.
The broader context in which these negotiations took place should be recalled, in particular in
relation to women’s rights. Five years before the adoption of the Palermo Protocol, the Beijing
World Conference on Women had taken place, with an unprecedented positive impact in terms
of success and visibility of women’s rights issues. Trafficking was a major issue of discussion,
and States agreed that one of the Strategic Objectives of the Beijing Platform for Action was to
“eliminate trafficking in women and assist victims of violence due to prostitution and
trafficking”379. According to the Platform for Action, Governments of countries of origin,
transit and destination are enjoined to address root factors that encourage trafficking in women
and girls, to cooperate in the dismantling of national, regional and international networks on
trafficking, and to allocate resources to assist victims of trafficking and to develop preventive
programmes and policies380. Under Strategic Objective I. 1., Governments are also urged to
strengthen human rights instruments in order to combat and eliminate trafficking, provide legal
375
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and social services to victims, and cooperate at the international level to prosecute and punish
those responsible for the organized exploitation of women and children381. Therefore, the
phenomenon of trafficking in persons had already been singled out in the international
cooperation agenda as a grave human rights concern and the protection of its victims as a
strategic objective. In this context, the negotiation of the Palermo Protocol in the UN Crime
Commission allowed to only partially translate the commitments made by States in Beijing on
the human rights aspects of this phenomenon.
Nevertheless, the Protocol certainly represents a significant development in terms of providing
an improved international regulation: it was welcomed by all stakeholders as a step forward in
the development of a more comprehensive legal framework, which also includes a victim’s
centered approach to trafficking in persons, although only in an embryonic form. The active
role of some UN agencies and departments concerned with human rights during the
negotiations, including OHCHR, and of a group of human rights NGOs from around the world,
was instrumental in ensuring that the Palermo Protocol includes a broad definition of
trafficking and recognizes some of the rights and needs of trafficked persons.
5.3. The Convention against Transnational Organized Crime and its relation with the Palermo
Protocol
The Palermo Protocol supplements the UNTOC. In this regard, the Convention states that
countries wishing to become parties to any of the Protocols must become parties to the
Convention itself before382. Since the Convention will be in force in any country that has
ratified or acceded to the Protocol, the extent to which the Convention has an impact on the
interpretation and implementation of the Protocol should be clarified.
Firstly, the Protocol states that it shall be interpreted together with the Convention, and that the
provisions of the Convention shall apply, mutatis mutandis, to the Protocol unless otherwise
provided therein383. Similarly, the Convention states that “Any protocol to this Convention
shall be interpreted together with this Convention, taking into account the purpose of that
protocol”384. According to the Interpretative Notes for the official records of the negotiation
process, the term "mutatis mutandis" as used in both protocols means "with such modifications
as circumstances require" or "with the necessary modifications." Provisions of the Convention
that are applied to the Protocols would consequently be modified or interpreted so as to have
the same essential meaning or effect in the protocol as in the convention385.
The Convention and the Protocols were drafted as a group and its provisions are intended to be
complementary. Therefore, general provisions against transnational organized crime, as for
example those on jurisdiction, extradition and mutual legal assistance, will be found in the
Convention and do apply to trafficking situations, while elements specific to trafficking will be
found in the Protocol386.
Since the general provisions of the Convention apply to the Protocol, and criminal justice
measures are essentially addressed in the Convention and not in the Protocol, a general
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overview of its content and structure is appropriate. The Convention is essentially an
instrument of international cooperation between States in order to combat transnational
organized crime more effectively, as spelled out in its Article 1. Its purpose is to promote the
adoption of minimum rules by States, in order to avoid “safe havens” where organized criminal
groups can conceal their evidence or profit. The Convention sets out as the central States’
obligation the criminalization of five offenses: participation in an organized criminal group,
money laundering, corruption, obstruction of justice and what is referred to as a “serious
crime”387. Two requisites apply to these offenses: they must have a transnational aspect388, and
must involve an organized criminal group389: however, these criteria do not apply to the
typification of the offense under national criminal law390. States are also required to establish
jurisdiction in order to prosecute all offenses established under the Convention (and its
Protocols when States become parties to it) on the basis of broad criteria391, in order to meet
their obligation to apply the principle of aut dedere aut judicare 392.
The rest of the Convention sets out a number of law enforcement cooperation measures, which
include the possibility of requesting mutual legal assistance for the taking of evidence, the
execution of searches, the identification and confiscation of the proceeds of crime and the
production of information and documentation393. States parties are also encouraged to establish
joint investigative bodies394, adopt agreements on the use of special investigative techniques395,
consider the transfer of criminal proceedings396 or sentenced persons397 and facilitate
extradition procedures398.
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Public officials in the law enforcement and judicial sector should receive appropriate training
in order to prevent, detect and control organized crime399. Also, States shall adopt measures to
prevent organized crime, such as preventing the misuse by organized criminal groups of tender
procedures conducted by public authorities and of subsidies and licenses granted by public
authorities400.
In an important provision relating to developing country capacities, States commit to provide
technical and financial assistance to these countries in order to allow them to implement the
Convention401. The Convention foresees that States Parties would endeavour to make adequate
and regular financial contributions to an account specifically designated for that purpose in a
United Nations funding mechanism, which was later identified as the Crime Prevention and
Criminal Justice Fund, and where donor countries started making contributions almost
immediately402. The lack of financial means is a recurring complaint by developing countries,
which at each session of the Conference of the Parties stress the need to receive additional
financial and technical assistance in order to be able to implement the convention and its
protocols.
With reference to victims, the Convention contains a single provision, which requires States to
take appropriate measures within their means to provide assistance and protection “in
particular in cases of threat of retaliation or intimidation”, to provide access to compensation
and restitution, and, subject to their national law, to enable the views of victims to be presented
and considered during criminal proceedings403. Another provision related to witnesses, where
States shall take appropriate measures to protect them from potential retaliation and
intimidation404.
Finally, a frequent critique to the Convention refers to the weakness of its monitoring
mechanism. Pursuant to Article 32 of UNTOC, a Conference of the Parties to the Convention
(CoP)405 was established to “improve the capacity of States Parties to combat transnational
organized crime and to promote and review the implementation of the Convention”. To that
effect, the Convention provides that the CoP receives information from States on the measures
they have taken to implement the Convention and may establish such supplemental review
mechanism as it deems appropriate406. Nothing specific is being said with regard to the
protocols.
Despite various intents by the CoP to put in place some sort of review mechanism, the results
have been disappointing. From 2004 to 2007, the collection of information on efforts made by
States to implement the Convention and its Protocols through questionnaires sent to States
proved to be ineffective407. Following a request by the CoP, UNODC developed an
399
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information-gathering tool in the form of a self-assessment software, referred to as “Omnibus
survey software”408, which can by no means be considered a monitoring mechanism. Also, the
Conference of the Parties established a number of intergovernmental Working Groups,
including a Working Group on Trafficking in Persons409. However, this Working Group is
mandated to undertake general reviews on the implementation of the Convention and the
Protocol, not country-based reviews410.
Discussions are still ongoing within the CoP on the establishment of a review mechanism. An
initial consensus has been reached on the importance of establishing an adequate and effective
mechanism to review the implementation of the Convention and the Protocols, but the
difficulties lie in the principles that should govern this review. While a group of States calls for
an independent, expert-based mechanism that should also allow for the active participation of
civil society organizations, another group of States only supports the idea of strictly
intergovernmental process411. Some consensus has been reached at the eight session of the CoP
held in 2016, where States decided to elaborate specific procedures and rules for the
functioning of the review mechanism for consideration and adoption by the Conference at its
ninth session, setting out the principles that should guide their elaboration412. Regrettably, the
agreed principles reflect the majority position in favour of a strictly intergovernmental process
to be conducted within the framework of the existing Working Groups. The idea of an
independent, expert-based mechanism such as the one established within the Council of
Suppress and Punish Trafficking in Persons, Especially Women and Children, supplementing the United Nations
Convention against Transnational Organized Crime: consolidated information received from States for the
second reporting cycle, CTOC/COP/2006/6/Rev.
408
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Europe413 or in the framework of UN human rights treaties has been discarded, while the other
key element, the active participation of civil society organizations, is mentioned as a mere
possibility. States are only encouraged to prepare their responses to the planned questionnaire
though broad consultations with, inter alia, non-governmental organizations, academia and the
private sector. And what is still open to discussion is whether the rules and procedures on the
functioning of the review mechanism will recognize a role to these stakeholders. In the
meantime, the lack of a review or supervisory mechanisms continues to be a substantive
weakness, likely to undermine political commitment to the protocols and, thereby, their
effectiveness414.
5.4. Overview of the Palermo Protocol
5.4.1. Content and approach
5.4.1.1. The three Ps
The Palermo Protocol has a threefold purpose: first, to prevent and combat trafficking in
persons, paying particular attention to women and children; second, to protect and assist the
victims of such trafficking, with full respect for their human rights; and third, to promote
cooperation among States Parties in order to meet those objectives415. The focus on the three Ps
is reflected in the structure of the protocol, which is divided in three substantive parts: the first
one on criminalization, the second one on protection and the third one on prevention. As
mentioned, this is the first time an anti-trafficking treaty is structured around the three Ps,
which is a very important step forward in the direction of assuming a broader approach to
addressing trafficking. However, it cannot be said that the Palermo Protocol adopts a human
rights-based approach to trafficking, where a deeper look at the Protocol shows that the
adoption of the ‘Three Ps’ framework is more a statement of principle than an actual
commitment: when it comes to substantive provisions, human rights’ protection is only
addressed in a marginal way, and prevention in very general terms, as will be described here
below.
Under the first part entitled “General provisions”, the trafficking definition is spelled out,
followed by the commitment to criminalize this conduct in domestic legislation. Article 5
contains the central mandatory obligation of the Protocol: to establish trafficking as a criminal
offense. What must be criminalized is not only the actual commission of the trafficking
offense, but also attempting to commit it, participating as an accomplice, and organizing or
directing other persons to commit it.
In addition, considering that the UNTOC provisions apply mutatis mutandis to the Protocol,
States are also under the obligation to take additional measures with respect to this offense,
which include, among others: - criminalize the laundering of the proceeds of trafficking; establish liability for both natural and legal persons; - establish the offense under criminal law
(except for legal persons in which case the offense may be a criminal, civil or administrative
one); - establish sanctions that are proportionate to the gravity of the offense; - establish
jurisdiction to prosecute trafficking (according to the rules established under art. 15 of
UNTOC); - criminalize the obstruction of justice; - provide, to the greatest extent possible, for
the tracing, freezing and confiscation of the proceeds, in domestic cases and in aid of other
States parties; - protect victims and witnesses from potential retaliation or intimidation.
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Part Two of the Protocol deals with the “Protection of victims of trafficking in persons”, where
issues of assistance, protection, status of victims in receiving States and repatriation are dealt
with. While these provisions will be analyzed in details under Part II, it should be noted at the
outset that only part of the provisions included under this section are of a mandatory nature. In
summary, States parties commit to fulfill the following mandatory requirements416:
(a) Protect the privacy and identity of victims in appropriate cases and to the extent possible
under domestic law (art. 6, para. 1);
(b) Ensure that victims receive information on relevant court proceedings in appropriate
cases and have an opportunity to have their views presented and considered (art. 6, para. 2);
(c) Endeavour to provide for the physical safety of victims while they are in their territory
(art. 6, para. 5);
(d) Ensure that measures exist to allow victims the opportunity to seek compensation for
damages suffered (art. 6, para. 6);
(e) Facilitate and accept the return of victims who are nationals or have the right of
permanent residence, with due regard for their safety (art. 8, para. 1);
(f) Verify without unreasonable delay whether a trafficking victim is a national or has the
right of permanent residence and issue the necessary travel documents for re-entry (art. 8,
paras. 3 and 4).

The other protection and assistance measures are not of a mandatory nature. According to the
wording of Article 6(3), States parties “shall consider implementing measures to provide for
the physical, psychological and social recovery of victims of trafficking in persons”, which
includes the provision of housing, counseling and information in a language the victim
understands, medical, psychological and material assistance, and employment, education and
training opportunities. Therefore, States that would fail to provide victims with access to a
shelter or medical care, or with information about their rights in a language they understand,
would not breach any obligation under the Palermo Protocol. The non-mandatory nature of a
considerable part of the protection and assistance provisions has been criticized by a number of
UN organizations and bodies, including the High Commissioner for Human Rights, the High
Commissioner for Refugees, UNICEF, IOM417 and the Special Rapporteur on violence against
women418.
Moreover, the Protocol is silent on a number of key issues in terms of protection: the
procedures by which victims of trafﬁcking are to be identiﬁed, and avoiding re-victimization in
the form of detention and prosecution for victims who were compelled to commit offenses
related to their situation as trafficking victims (including irregular entry into a country,
prostitution or criminal activities such as theft victims are increasingly compelled to commit).
Finally, Part Three entitled “Prevention, cooperation and other measures”, sets out measures to
be taken by States to prevent trafficking, which complement the general preventive measures
set out in UNTOC419. The Protocol requires States to adopt policies and programmes to, on the
one hand, prevent and combat trafficking and, on the other hand, protect victims, especially
416
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women, from re-victimization. States should do so in cooperation with civil society
organizations, “as appropriate”420. Policies should be focusing on research, mass media
campaigns and social and economic initiatives. Importantly, it refers to the need to adopt
measures to discourage the demand that fosters the exploitation linked to trafficking, and to
alleviate the factors that make persons, especially women and children, vulnerable to
trafficking “such as poverty, underdevelopment and lack of equal opportunity” 421. Another
problem relates to their very general formulation: in the absence of more specific indications, it
will be difficult to evaluate if and how these provisions are translated into concrete measures.
The Legislative Guide indicates that the preventive measures to be taken under art. 9 of the
Protocol are mandatory: however, only to the extent that “some action on each point must be
taken”422.
Additional preventive measures refer to border control, where the Protocol requires the
adoption of measures intended to make it more difficult for traffickers to use conventional
means of transport and enter into countries. For that purpose, States parties are required to
ensure that border controls are effective and to take measures to prevent the misuse of
passports and other travel or identification documents.
5.4.1.2. Crosscutting human rights principles and capacity-building
As far as non-discrimination is concerned, the “hot topic” of border control measures being
used for discriminatory purposes or with discriminatory results was not addressed in the
protocol, despite attention being drawn to this serious issue by a number of UN
organizations423. However, this was at least partially counterweighed by the introduction in the
Protocol of a general non-discrimination clause, which states that the interpretation and
application of measures adopted under the protocol “shall be consistent with internationally
recognized principles of non-discrimination”424. In addition, the other saving clause included in
art. 14(1) requires States to implement the protocol hand in hand with other international law
instruments, with a particular reference to “international humanitarian law and international
human rights law and, in particular, where applicable, the 1951 Convention and the 1967
Protocol relating to the Status of Refugees and the principle of non-refoulement as contained
therein”. The respect of the principle of non-refoulement, as applicable under refugee law, is
therefore expressly acknowledged.
There are numerous references to the special attention to be given to women and children in
the protocol, in particular in the context of avoiding their re-victimization425, focusing on the
factors that make them vulnerable to trafficking426, combating the demand for their
exploitation427, taking account of their special needs when providing housing, counseling and
other forms of assistance428, and ensuring that child and gender-sensitive issues are considered
when training law enforcement, immigration and other officials on the prevention, protection
and prosecution aspects of trafficking429. However, a focus on other groups that are vulnerable
to discrimination and trafficking, such as migrants or refugees or groups suffering ethnic,
420
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national or racial discrimination, is lacking.
In terms of participation, the need to cooperate with other States permeates the entire text,
since international cooperation is a central purpose of the Protocol. References to the need to
cooperate appear in particular in relation to information exchange430, border controls and
general law enforcement431, but also with regard to the repatriation of victims432 and the
adoption of preventive measures433. Clearly, the focus is put on international cooperation,
while cooperation at the internal level is not sufficiently addressed, in terms of facilitating the
participation and empowerment of civil society actors and victims in anti-trafficking strategies.
What is missing is a general reference to the need to allow for the participation of a broad
range of stakeholders who can provide a multidisciplinary perspective, both at the
governmental and at the non-governmental level, in internal decision-making, implementation
and evaluation of trafficking policies and interventions. A participatory multi-stakeholders
approach is not the general rule, but a possibility to be implemented in a number of identified
areas. In addition, what is reflected in the Protocol is only cooperation with civil society actors,
not with a broad range of governmental actors such as labour inspectors, social services,
medical personnel etc. Essentially, cooperation with civil society is provided for in the areas of
assistance to victims434, prevention435, and training of authorities436, and is always referred to
as a possibility, not as a requisite.
As far as accountability at the internal level is concerned, the Palermo Protocol promotes
traffickers’ accountability vis-à-vis victims and the entire society, but does not address State
accountability in relation to, for example, the conduct of corrupt officials, peacekeepers or
diplomats, as opposed to the Trafficking Principles and Guidelines, for example. In addition,
nothing is being said on other types of accountability mechanisms, for example political or
administrative accountability mechanisms that would allow for periodic reporting and
evaluation of progress made in implementing commitments. This weakness reflects a feature of
transnational criminal law instruments in general: the limited scope of State responsibility
under this regime, in line with the traditional concept of international law as an intra-State and
State-centric system. As has been rightly pointed out, “a major drawback to the law
enforcement perspective […] is that it only penalizes individual offenders. It does not address
the role of the state or government officials in committing or tolerating trafficking”437. State
may in principle only be held accountable in relation to their failure to comply with the
criminalization and judicial cooperation provisions of the Protocol. But there appears to be no
accountability for the much more important issue of State’s participation into or tolerance for
trafficking, or for the State’s failure to protect individuals from the action of traffickers.438
Turning to accountability at the international level, the protocol contains no separate provisions
on monitoring. What has been discussed in relation to the weakness of the review process
under UNTOC also applies to the Protocol439. There is thus at present no system to assess
compliance with the Protocol by any State party. Finally, under that same state-centric logic,
no mechanism is established for individuals to bring complaints internationally against States
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for infringing their obligations under the Protocol. Therefore, among the crosscutting human
rights principles that constitute a human rights-based approach, accountability is the one that is
most weakly reflected in the Palermo Protocol.
Finally, the Protocol focuses more on building the capacity of States as duty-bearers than that
of rights-holders. An important provision of the Convention relates to the capacity of
developing countries, where States commit to provide them with technical and financial
assistance to allow them to implement the Convention440. The Convention foresees that States
Parties endeavour to make adequate and regular financial contributions to an account
specifically designated for that purpose in a United Nations funding mechanism, which was
later identified as the Crime Prevention and Criminal Justice Fund, and where donor countries
started making contributions almost immediately441. Also, a Working Group of Government
Experts on Technical Assistance442 has been established by the Conference of the Parties at its
second session, to advise and assist the Conference in the implementation of its mandate on
technical assistance. It is the Conference of the Parties’ working group that had met more
times443.
On the other hand, States Parties commit to provide or strengthen training for law enforcement,
immigration and other relevant officials, which should focus on methods used in preventing
trafficking, prosecuting traffickers and protecting the rights of victims, including protecting
victims from traffickers.
Provisions on victims’ empowerment include Article 6 on the provision of protection,
assistance and participation in judicial proceedings, and Article 7 on the temporary or
permanent residence permits, since they are instrumental to victim’s empowerment. If all
measures provided for in these two Articles where effectively implemented, victims would be
considerably empowered. However, in practice there are two main obstacles to their
empowerment under the Palermo Protocol: - first, the vast majority of these measures are nonbinding, which generates a mostly weak level of implementation at the national level. For
example, the fact that even the provision of information and counselling to victims on their
legal rights is optional shows the level of commitment to victims’ empowerment embraced in
the Protocol - second, provisions for the effective identification and for the non-punishment of
trafficking victims are absent, which systematically reduces their changes of building any
capacity to claim their rights. On the contrary, it appears that most victims remain unidentified
or misidentified as irregular migrants, and that many of them end up being seriously revictimized in the form of detention, expulsion and/or prosecution for acts committed as a
consequence of their status as trafficking victims. In sum, guarantees for victims’
empowerment under the Palermo Protocol are particularly weak.
5.4.2. Material scope
With regard to the scope of this instrument, the original mandate of the Ad Hoc Committee444
referred only to trafficking in women and children. This limitation is indeed surprising, but
very indicative of the view that many countries still had at the end of the 20th century,
perpetuating the traditional perception that this phenomenon only affects women and girls,
essentially for prostitution. At the very first negotiating session, a number of States as well as
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intergovernmental organizations and NGOs argued that this approach was unduly restrictive
and that it failed to consider that men were also trafficked445. As a consequence, the mandate of
the Ad Hoc Committee was expanded by the General Assembly to the formula that was
eventually adopted, which refers to “persons, especially women and children”446. The
expansion of the scope of application of the international anti-trafficking regulation to all
persons, including men, is a fundamental step forward, which is coherent with a human rightsbased approach: as opposed to what happened previously, a broader spectrum of human rights
violations has been identified and all relevant rights-holders have been brought under the realm
of this normative framework.
Moreover, according to Article 4 the scope of the Protocol is limited to trafficking offenses that
are “transnational in nature and involve an organized criminal group”. This is a controversial
point, since trafficking is also occurring at the domestic level. The three latest Global Reports
on Trafficking issued by the United Nations Office on Drugs and Crime (UNODC) reveal that
domestic trafficking is occurring in every region of the world and becomes increasingly
prominent: it accounted for 19% of all trafficking cases in 2007, 31% in 2010447, 34% in 2012
and 43% in 2014448. However, UNODC alerts that these results are most likely due to more
detailed data provided by some national authorities, rather than a changing pattern449. Clearly,
while domestic trafficking was largely unknown and underreported until a few years ago, no
doubts persist at present about the importance of this phenomenon.
Authors mainly tend to endorse the interpretation according to which the Protocol does not
apply to domestic trafficking450. However, a closer look at relevant provisions, read in
conjunction with the Interpretative Notes for the official records and the Legislative Guides to
UNTOC and the Palermo Protocol, provides a different reading on the extent to which the
Protocol may apply to domestic trafficking.
Firstly, Article 4 of the Protocol should be read in conjunction with the corresponding Article
3(1) of UNTOC, which includes the same wording, as follows:
1. This Convention shall apply, except as otherwise stated herein, to the prevention,
investigation and prosecution of:
(a) The offences established in accordance with Articles 5, 6, 8 and 23 of this
Convention; and
(b) Serious crime as defined in Article 2 of this Convention;
where the offence is transnational in nature and involves an organized criminal group.

Nevertheless, Article 3 should be read in conjunction with Article 34(1) of the Convention,
which introduced an exception to this principle, by stating that
1. The offences established in accordance with Articles 5, 6, 8 and 23 of this Convention
shall be established in the domestic law of each State Party independently of the
transnational nature or the involvement of an organized criminal group as described in
445
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Article 3, paragraph 1, of this Convention, except to the extent that Article 5 of this
Convention would require the involvement of an organized criminal group”.

In fact, this Article provides that legislators must not incorporate elements concerning
transnationality or an organized criminal group into domestic offence provisions. The
Interpretative Notes451 clarify this point by stating that “the purpose of this paragraph is,
without altering the scope of application of the Convention as described in Article 3, to
indicate unequivocally that the transnational element and the involvement of an organized
criminal group are not to be considered elements of those offences for criminalization
purposes” and conclude by saying that “This provision is furthermore intended to ensure clarity
for States Parties in connection with their compliance with the criminalization Articles of the
Convention and is not intended to have any impact on the interpretation of the cooperation
Articles of the Convention”.
Therefore, the transnational element is required for the Convention to apply in relation to
international cooperation activities between States, but should not become part of the definition
of offenses in domestic law. However, since Article 34 specifically refers to a number of
offenses and trafficking is not among those, one may wonder whether this reasoning applies to
trafficking. We can reach the conclusion that it applies to trafficking by applying the mutatis
mutandis rule to the Protocol, inferring that if the principle enshrined in Article 34 applies to
all criminal offenses established by the Convention, it should also apply to the criminal
offenses established by the Protocols.
Indeed, the Legislative Guide to UNTOC reaches this same conclusion. By expressly referring
to paragraph 59 of the Interpretative Notes, it clarifies the meaning of Article 34 by stating that
“while offences must involve transnationality and organized criminal groups for the
Convention and its international cooperation provisions to apply, neither of these must be made
elements of the domestic offence” and concludes by saying:
In other words, in domestic law, the offences established in accordance with the
Convention of participation in an organized criminal group, corruption, money-laundering
and obstruction of justice and the Protocol offences of trafficking in persons, smuggling of
migrants and trafficking in firearms must apply equally, regardless of whether the case
involves transnational elements or is purely domestic452.

The Legislative Guide also clarifies that the same principle applies to the element of
“involvement of organized criminal groups”453. Thus, the Legislative Guide confirms that
under the Convention and the Palermo Protocol, both domestic and transnational offenses, and
regardless of the involvement of an organized criminal group, should be criminalized under
domestic law, and explicitly includes human trafficking among the offense to which this
principle applies.
Now that we have established that the elements of transnationality and involvement of an
organized criminal group are required for cooperation provisions to apply among States, but
not for the purpose of criminalization in domestic legislation, a last point should be addressed:
what about the Protocol’s provisions on the protection of victims? Are these only applicable in
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case of transnational trafficking involving an organized crime? The Legislative Guide to the
Palermo Protocol provides a straightforward response to this question, when affirming
[…] the Trafficking in Persons Protocol also applies to the protection of victims regardless
of transnationality and involvement of an organized criminal group454.

The Legislative Guide does not refer to any legal basis to substantiate this reasoning. However,
there are a number of reasons that support this interpretation. First, it seems to respond to
common sense and basic human rights principles that victims deserve the same treatment
irrespective of the fact that they are victims of international or domestic trafficking or that they
have been trafficked by an organized criminal group or not: introducing a distinction in
treatment with regard to the protection and assistance to be given to victims based on these
elements would be arbitrary and discriminatory.
Secondly, Article 6, which contains the provisions on assistance and protection, is not
concerned with international cooperation. Its content and language only refers to the State
where the victim finds herself or himself, and the actions that should be taken by that State to
assist and protect her or him. Therefore, according to the logic of the Convention and the
Interpretative Notes, which requires elements of transnationality or organized crime only when
there is an element of international cooperation between States, one should conclude that these
elements are not required in the case of Article 6 on the protection and assistance to victims.
The same cannot be said for Articles 7 and 8, on permissions to stay in the receiving country
and the repatriation of victims of trafficking, which are per se not relevant to domestic
trafficking since, owing to their nature, these provisions only apply to cases where victims
have been trafficked internationally.
In conclusion, one can reasonably assert that, despite the fact that a first reading of Article 4
would point towards the opposite conclusion, significant parts of the Protocol actually apply to
both international and domestic trafficking, with the only exception of the provisions on
international cooperation. This means that the definition of trafficking also applies to domestic
trafficking, States should criminalize both domestic and international trafficking. This
interpretation is confirmed not only by UNODC, who confirms that legislation criminalizing
trafficking must cover both international and domestic trafficking455, but also by States’
practice. The latest data indicate that out of the 179 States that have criminalized trafficking in
their domestic legislation, 158 States (88%) have introduced a definition that covers all aspects
required under the Palermo Protocol456.
5.5. Definition of trafficking
As has been briefly described in the introduction, the Palermo Protocol includes the first
internationally agreed definition of human trafficking, which describes this criminal conduct as
the recruitment, moving or receipt of a person through coercive or deceptive means for the
purpose of exploitation. The definition set out in Article 3(a) of Palermo Protocol describes
these three constituent elements as follows:
the recruitment, transportation, transfer, harbouring or receipt of persons, by means of the
threat or use of force or other forms of coercion, of abduction, of fraud, of deception, of the
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abuse of power or of a position of vulnerability or of the giving or receiving of payments or
benefits to achieve the consent of a person having control over another person, for the
purpose of exploitation. Exploitation shall include, at a minimum, the exploitation of the
prostitution of others or other forms of sexual exploitation, forced labour or services, slavery
or practices similar to slavery, servitude or the removal of organs.

Trafficking includes three elements: the action - the recruitment, transportation, transfer,
harbouring or receipt of persons - the means - methods of force or deceit - and the purpose –
exploitation, as defined in the second sentence of Article 3(a). It is a complex process, where
all three elements must be present in order for the conduct to qualify as human trafficking. The
only exception concerns trafficking in children, where the use of the means is not required: the
only fact of moving a child for the purpose of exploitation amounts to trafficking, irrespective
of any coercion or deceit457. Finally, if any of the means set forth in the definition of trafficking
under Article 3(a) where present, the consent of the victim is irrelevant458. This provision
clarifies that traffickers cannot use the consent of the victim as a defense when it is established
that they have used coercion or deceit459. It essentially applies to the frequent cases of victims
who had initially consented because they were deceived about the ensuing exploitation, with
traffickers invoking their initial consent to prove that the person was not trafficked460.
During the negotiations, debates over the issue of consent were extremely controversial,
mainly due to the tense debate on prostitution, where “the ideological burdens of the
prostitution and sex wars transmigrate into the anti-trafficking arena”461. Essentially, two
different approaches prevailed among States and NGOs, reflecting the general schism
pervading the human rights discourse on prostitution. According to the first approach,
prostitution is inherently coercive and always forced, therefore no distinction can be made
between forced and voluntary prostitution. On the other hand, those opposing this position
claimed that making consent irrelevant would blur the distinction between trafficking and
migrant smuggling. Accordingly, it is necessary to distinguish between forced and voluntary
prostitution since prostitution would only amount to trafficking when a coercive element
intervenes462.
Against this background, the final definition represents a compromise between these two
positions to the extent that it does not define prostitution and sexual exploitation463. However,
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the second approach eventually prevailed, since the requirement of some form of coercion or
deceit was included in the definition of trafficking, excluding cases where the person fully
consents to prostitution.
5.5.1. The action
The “action” element refers to the recruitment, transportation, transfer, harbouring or receipt of
persons. It received little attention during the negotiation process, as well as in the
jurisprudence resulting from the Protocol. The phrase “the recruitment, transportation, transfer,
harbouring or receipt of persons” was suggested by the United States of America at the first
session of the Ad Hoc Committee and remained unchanged during the entire negotiation
process464. The notion of “harbouring” was unfamiliar to international law before its inclusion
in the Palermo Protocol. In sum, none of the elements included in this “action” element is
defined, and available interpretative materials do not provide guidance on how to interpret
them465. It appears from this part of the definition that the process of moving a person from one
place to another is a distinctive feature of trafficking: all of the elements imply some kind of
movement, except for “harbouring”. However, the author supports the view that “harbouring”
should be understood as the “static part of a moving process”, which means that the notion of
trafficking should not be extended to situations of exploitation in which there was no
movement preceding or following the harbouring. Intergenerational bonded labour would thus
not be considered as trafficking.
It is argued that a reading which would consider the coercive harbouring of someone for
exploitative purposes per se as trafficking would nullify the function of the “action” element of
the definition and, for instance, equate all cases of forced labour to trafficking. In order to obey
to the spirit of the three-part test of the definition, the inclusion of the word “harbouring”
responds to a different logic: when the other two elements of the definition are present, those
who only harbour a victim should be considered as traffickers only when there was a preceding
or subsequent trafficking process which entailed some kind of movement, and those who
harbor the victim were aware of it. In those circumstances only, the act of harbouring is to be
considered as trafficking, as one of the steps that shape the trafficking process as a “moving”
process and allow it to happen.
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The conflation of forced labour with trafficking466, i.e. the interpretation of exploitation
without movement as constituting trafficking, is one of the manifestations of what has been
called the “exploitation creep”, the tendency to expand in excess the concept of trafficking for
it to cover all exploitative situations, including those that do not involve any movement467.
Despite considerable pressures in that direction from the United States of America 468, the
understanding of the notion of harbouring as determining a conflation between trafficking and
exploitation without movement has not prevailed in practice, where ILO clarified and
maintained its position that:
While most victims of trafficking end up in forced labour, not all victims of forced labour
are in this situation as a result of trafficking. For example, people who are coerced to work
in their place of origins have not been considered in ILO’s own estimates of forced labour
as trafficking victims469.

We can therefore conclude that harbouring alone, when it is not a part of a broader plan to
move a person, is not sufficient to substantiate the “action” element of the trafficking
offence470. Clearly, “trafficking entails movement”471, and eliminating movement would
“deprive[s] ‘trafficking’ of its meaning as a freestanding legal concept”472.
5.5.2. The means
The definition of trafficking identifies as relevant a broad spectrum of means. In addition to
coercion and deception, other situations, including some causal factors behind trafficking, are
also to be interpreted as coercive. The definition includes the “giving or receiving of payments
or benefits to achieve the consent of a person having control over another person”, which refers
to cases where the person is not directly coerced or deceived but actually sold to traffickers by
a person having control over him or her - typically parents or other family members - where
victims may or may not be aware of it. This type of trafficking transactions are common in
contexts of extreme poverty or where discrimination against women and girls is pervasive, and
are closely linked to the situation of “abuse of power”, also referred to in Article 3.
The definition also refers to “the abuse of a position of vulnerability”, a broad and
undetermined notion. What kind of vulnerability does this notion actually cover? The
Interpretative Notes provide some useful elements in this regard, stating:
The reference to the abuse of a position of vulnerability is understood to refer to any
situation in which the person involved has no real and acceptable alternative but to submit to
the abuse involved473.

This remains a broad and arguably too vague notion. Are some of the most relevant factors that
cause trafficking, such as economic hardship, persecution, or armed conflict, to be considered
466
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as situations that leave people with no “real or acceptable alternative” than to leave their
country in the hands of traffickers? Can it be argued that even if traffickers have not caused
them, they do take advantage of these situations? Some argue that the definition in the Protocol
is broad enough to include these situations474. However, this moves trafficking very close to
the domain of smuggling, since it dilutes the element of coercion or “lack of consent”. Also, as
rightly pointed out by others, “the use of coercion by traffickers will be more difficult to prove
if economic circumstances are seen as a form of coercion”475.
As States parties to the Protocol expressed concern about the difficulties they encountered in
the interpretation of this element, the Conference of the Parties requested UNODC to prepare a
study on it. The Issue Paper on Abuse of a Position of Vulnerability476 confirms the uncertainty
that surrounds this concept, based on its review of national and international practice. It
concludes that while the intention of the drafters of the Protocol is unclear, international law
does not define this concept and official and non-official materials do not provide guidance on
the meaning of “any situation in which the person involved has no real and acceptable
alternative but to submit to the abuse involved”477. The way this concept has been applied by
national criminal jurisdiction is very heterogeneous. Interestingly, the spectrum of
practitioners’ views about the value of the concept of abuse of a position of vulnerability in
their domestic legislation ranged from “vital” and “essential” (given the convictions that would
not be achieved otherwise), to “neutral” (no impact one way or another), to “harmful” (given
the incorrect convictions that could result from its misapplication)478. This latest view raises
legitimate concerns. It would be both alarming and contrary to the basic principle of legal
certainty to establish a criminal offense that is vague in its constituent elements and does not
provide those subject to the law with the ability to regulate their conduct, thus allowing for
arbitrary convictions.
Time will say how this concept will be interpreted by judicial - or quasi-judicial - bodies at
national and international level, and how the balance will be stricken between the opposite
interests of offering effective protection to victims by considering a broad spectrum of
circumstances that force them into trafficking, and the need not to dilute the concepts of
coercion and deception and the corresponding guilt of traffickers.
5.5.3. The purpose
Finally, the third element of the definition - exploitation - highlights that trafficking may take
place for a wide range of purposes. Again, this is a particularly welcome innovative factor,
when considering that all previous anti-trafficking convention exclusively covered trafficking
for sexual exploitation, leaving a wide range of trafficking situations unaddressed. This
broadening of the types of exploitations that may constitute trafficking is particularly positive
from a human rights-based perspective as it substantially broadens the range of victims
considered as potential rights-holders under the Protocol and the range of duty-bearers’
obligations in terms of the types of trafficking to be addressed.
At the outset, we should stress that the definition of the exploitative element is an open one (“at
a minimum”) and may include other forms of exploitation not explicitly mentioned. However,
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trafficking cases will mostly fall within the categories referred to in the definition as they cover
a wide range of conducts. While none of the exploitative practices mentioned in the second
sentence of Article 3(a) are defined in the Palermo Protocol itself, some of them are defined in
other international instruments. As far as the concept of “exploitation of the prostitution of
others” is concerned, the 1949 Trafficking Convention and the CEDAW Convention include a
very similar language, but equally fail to define this concept. Only the UNODC Model Law on
Trafficking suggests a possible interpretation of this concept as “the unlawful obtaining of
financial or other material benefit from the prostitution of another person”479.
With regard to “other forms of sexual exploitation”, it is not included as a legal concept in any
international treaty, creating a certain degree of legal uncertainty. In this regard, a broad
interpretation may contradict the purpose of the Protocol, as the intention of the drafter was
clearly not to prohibit prostitution or pornography per se480.
As far as forced labour, slavery, practices similar to slavery and servitude are concerned, we
have already referred to their definitions and to the interpretation that have been made of these
concepts at the international level481. On that basis, we can affirm that international law
provides sufficient elements for identifying the distinct content of each of these prohibitions.
However, problems in terms of misunderstanding of these concepts and arbitrary assimilation
between them seem to be all too frequent in the legislative and judicial practice of some States
and international tribunals, where the failure to criminalize each of them as distinct conducts,
both per se and as exploitative purposes in the context of human trafficking, generates legal
loopholes and impunity for the perpetrators of these extremely serious crimes482.
The last exploitative purpose mentioned in the Palermo Protocol is the removal of organs, a
concept that had not been addressed or defined previously in international law. While the
inclusion of that end-purpose was made very late in the negotiations and was objected by a
number of States as not relevant to the object of the protocol483, it became more and more clear
that this purpose was indeed relevant to human trafficking. More recently, international
organizations issued a number of studies on this issue, confirming the seriousness of the
problem and addressing the adequacy of the current international legal framework484.
In particular, the first of these reports, i.e. a Joint Study by Council of Europe and the United
Nations, established the need to distinguish between trafficking in human beings for the
purpose of the removal of organs and the trafficking in human organs per se, since each
requires a different legal response485. Noting that international instruments, in particular the
Palermo Protocol and the European Trafficking Convention, covered trafficking in persons for
the purpose of the removal of organs, it concluded that only trafficking in organs was not
479
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covered and deserved a separate international regulation 486, which was eventually adopted in
2015487.
As far as human trafficking for the purpose of organ removal is concerned, the Special
Rapporteur on trafficking in persons noted that while most countries have enacted antitrafficking laws, not all have included trafficking in persons for the removal of organs within
their scope488. Also, a number of related concerns were identified by the Special Rapporteur as
requiring additional regulation under national law, such as the absolute prohibition of the
removal of organs from executed prisoners and the donation of organs by persons in official
custody489.
While a number of studies and reports have been issued in the last few years, providing
guidance on this concept and on the specific human rights violations underlying trafficking for
the removal of organs490, less advances – although significant - have been made in terms of
case law. The court agreement reached in 2010 in Durban, South Africa, whereby an hospital
and a correlated company pleaded guilty of 102 counts of illegal kidney transplant operations,
amounting to trafficking in persons for organ removal “is a landmark, as it constitutes one of
the first such cases making its way into a court of law”491. Indeed, in this case the hospital
involved has been effectively prosecuted for allowing during two years the trafficking of poor
persons (in five cases, children) from Israel, Romania and Brazil for illegal transplants that
benefited wealthy citizens from Israel492. According to UNODC’s Case Law Database, thirteen
other cases on trafficking for organ removal have been adjudicated globally: in Israel, Jordan,
Singapore and South Africa493.
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CHAPTER III
REGIONAL INSTRUMENTS RELEVANT TO HUMAN
TRAFFICKING: CONVERGING APPROACHES?

1. An introduction to the regional normative frameworks relevant to trafficking
1.1

Regional human rights treaties and case law

Regional human rights treaties have been adopted in almost every region. They are certainly
relevant to trafficking as they provide complementary and sometimes broader human rights
protection than universal human rights treaties on a wide range of human rights affected during
the human trafficking cycle: before, during and after trafficking takes place 1. Also, a significant added-value of these treaties resides in their generally advanced complaint mechanisms
where individuals can directly seek justice and reparation for human rights violations committed by States before a regional human rights commission or court2. Certainly, the most advanced mechanisms guaranteeing State’s judicial accountability vis-á-vis individuals at the
international level are to be found in regional human rights systems.
However, to what extent do these generalist human rights treaties address trafficking per se?
The European Convention on Human Rights (ECHR)3 and the African Charter on Human and
Peoples’ Rights (ACHPR)4 do not prohibit human trafficking as such: the ECHR includes the
more traditional prohibitions of slavery, servitude and forced labour5, while the ACHRP prohibits slavery and the slave trade as well as “all forms of exploitation and degradation” 6. In that
context, it should be noted that the Protocol to the ACHRP on the Rights of Women in Africa
(Maputo Protocol) requires States to “prevent and condemn trafficking in women, prosecute
1

For a detailed analysis of regional human rights protection systems, see D. Shelton and P. G. Carozza, Regional
Protection of Human Rights, Oxford University Press, 2013. For a critical reflection on the extent to which regional human rights law provides different levels of protection depending on a number of variables, see O. Corten,
F. Dubuisson, V. Koutroulis and A. Lagerwall, Une introduction critique au droit international, Editions de
l’Université de Bruxelles, 2017, pp. 254-261.
2
Regional Courts competent to receive individual complaints are the European Court of Human Rights (ECtHR),
the Inter-American Court of Human Rights (IACtHR), and the African Court on Human and Peoples’ Rights
(ACHPR), which function since 1959, 1979 and 2009 respectively. In Africa, a sub-regional court has been established under the Economic Community of West African States (ECOWAS), the ECOWAS Community Court of
Justice, with a broad human rights’ jurisdiction, which includes violations under the African Charter on Human
and Peoples’ Rights. See S.T. Ebobrah, “A rights-protection goldmine or a waiting volcanic eruption: Competence
of, and access to, the human rights jurisdiction of the ECOWAS Community Court of Justice”, African Human
Rights Law Journal, vol. 2, 2007. Finally, the planned Arab Human Rights Court, whose Statute has been the
object of strong criticism within the human rights community, has not been established yet; see International
Commission of Jurists, The Arab Court of Human Rights: A Flawed Statute for an Ineffective Court, 2015.
3
European Convention for the Protection of Human Rights and Fundamental Freedoms, adopted on 4 November
1950 under the auspices of the Council of Europe (COE) and entered into force in 1953, ETS No. 5.
4
African Charter on Human and Peoples’ Rights, adopted on 28 June 1981 under the auspices of the Organization of African Unity (OAU), which became the African Union (AU) and entered into force on 21 October 1986,
UNTS n. 1520, p. 217.
5
Article 4(1) and (2).
6
Article 5.
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the perpetrators of such trafficking and protect those women most at risk” 7, a broad formulation that expressly refers to the three Ps, which is unprecedented in a generalist human rights
treaty8 and may influence the way the African Commission and Court may interpret States’
obligations in relation to trafficking.
On the contrary, the American Convention on Human Rights (ACHR)9, the Arab Charter on
Human Rights10 and the Charter of Fundamental Rights of the European Union (CFREU) 11
specifically prohibit trafficking, with some significant differences: while the Arab Charter and
the CFREU prohibit trafficking in human beings12, the ACHR’s prohibition is narrower: it
only refers to trafficking in women13.
This legal landscape suggests at first glance that only few regional instruments – the Arab
Charter and the CFREU - provide a sufficiently broad legal basis for establishing States’ duties
in the area of human trafficking as captured in the contemporary definition under international
law. It also shows that the scope of States’ obligations related to these prohibitions is not addressed in these instruments, except for the Maputo Protocol that refers to the three Ps. Clearly, these are general human rights treaties and only provide for a succinct - and not further
elaborated - trafficking prohibition.
However, the limited but important case law developed by regional human rights courts in the
last few years demonstrates that these normative frameworks have significant potential to establish comprehensive State obligations in the area of trafficking. After a long period of inaction where trafficking-related provisions remained dormant, the European and Inter-American
Courts’ finally issued the first international rulings on trafficking. As can be noted, these bodies did not have the strongest legal basis for this purpose. Without any provision mentioning
trafficking in its Convention, the ECtHR has been the first international tribunal to issue a
judgment on human trafficking in the landmark 2010 Rantsev case. It further developed its
case law in a number of other rulings, with significant lights and shadows14.
Following the track of its sister regional tribunal, the Inter-American Court eventually issued
its first judgment on a trafficking case. In Hacienda Brasil Verde Workers v. Brazil 15, the
Court makes a number of important findings, including that the words “slave trade and traffic
7

Article 4(g), Protocol to the ACHRP on the Rights of Women in Africa, adopted on 11 July 2003, entered into
force on 25 November 2005: 36 out of the 54 States members of the AU have ratified it.
8
In the European and Inter-American regions, treaties addressing violence against women have been adopted. The
Inter-American Convention on the Prevention, Punishment and Eradication of Violence against Women (9 June
1994, entered into force on 5 March 1995, also referred to as “Convention of Belém do Pará”) includes trafficking
as a form of violence against women in Article 2 of this Convention on the definition of this concept. On the contrary, the Council of Europe Convention on preventing and combating violence against women (11 May 2011,
entered into force on 1 August 2014, CETS No. 210, also referred to as the “Istanbul Convention”) does not refer
to trafficking, where the Explanatory report notes that the drafters decided that this convention should avoid covering the same matters already covered by the European Trafficking Convention (Explanatory Report on Convention No. 210, para 154).
9
American Convention on Human Rights, adopted on 22 November 1969 under the auspices of the Organization
of American States (OAS), entered into force on 18 July 1978, OAS Treaty Series n. 36.
10
Arab Charter on Human Rights, adopted on 23 May 2004 under the auspices of the League of Arab States and
entered into force on 16 March 2004.
11
Charter of Fundamental Rights of the European Union, adopted on 7 December 2000, OJ 30.3.2010, C 83/389,
binding on EU institutions and States (but only when applying EU law) since the entry into force of the Treaty of
Lisbon, on 1 December 2009.
12
Arab Charter on Human Rights, Article 10(1): “All forms of slavery and trafficking in human beings are prohibited and are punishable by law. No one shall be held in slavery and servitude under any circumstances”.
13
ACHR, Article 6(1): “No one shall be subject to slavery or to involuntary servitude, which are prohibited in all
their forms, as are the slave trade and traffic in women”.
14
The case law of regional tribunals on trafficking is examined under section 4 of this chapter.
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Inter-American Court of Human Rights, Case of the Hacienda Brasil Verde Workers v. Brazil, Judgment of 20
October 2016, Series C No. 318 (Hacienda Brasil Verde).
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in women” in Article 6(1) of the ACHR must be interpreted to protect all victims of human
trafficking as defined by the Palermo Protocol. Indeed, both in the case of the ECtHR and of
the IACtHR, the rule of systemic interpretation of Article 31(3)(c) of the Vienna Convention
on the Law of Treaties (VCLT), which requires a treaty to be “interpreted and applied within
the framework of the entire legal system prevailing at the time of the interpretation” 16, has
been key for them to bring the contemporary prohibition of trafficking as established in the
Palermo Protocol under the realm of the ECHR and the ACHR respectively17. However, this
would not have been possible without the adoption of specialized international human trafficking instruments, such as the Palermo Protocol and the Council of Europe Convention on Action against Trafficking in Human Beings (European Trafficking Convention)18. These instruments have been key for the ECtHR to bring trafficking under the realm of Article 4 and initiate its human trafficking case law. Indeed, the Rantsev judgment refers to these two treaties as
the legal basis that allowed the Court to interpret Article 4 ECHR as subsuming human trafficking, in conformity with the mentioned rule of systemic interpretation – usually referred to
by the ECtHR as the “living instrument” approach.
The relationship between general human rights treaties and specialized human trafficking treaties is therefore an interactive one, where evolutions in one of these fields feed developments
in the other one. Indeed, under Chapter II it has been examined how the positive obligations
doctrine established under the ECHR is at the origins of the three Ps’ framework that underpins contemporary treaties on trafficking in persons. Ultimately, they appear to develop in parallel, where each of them contributes to filling the gaps of the other one at a certain point in
time. For this reason, evolutions in both fields need to be considered and closely followed in
order to have a comprehensive appraisal of the international law applicable to human trafficking. For that purpose, following this introductory section which provides a general overview of
instruments relevant to trafficking under both regimes (Section 1), this Chapter will turn to
examine regional specialized anti-trafficking instruments that take a human rights-based approach (Sections 2 and 3) and conclude with an analysis of relevant developments under regional human rights law as established in the case law of regional human rights tribunals (Section 4).
1.2

Regional specialized anti-trafficking instruments

In addition to general human rights instruments, specific attention to the trafficking phenomenon at the regional level has more recently lead to the adoption of regional instruments that
specifically address human trafficking. These instruments are often aimed at complementing
standards agreed at the universal level, i.e. the Palermo Protocol. Among relevant organizations
active in the fight against trafficking, some have adopted non-binding instruments, such as Declarations or Action Plans, while others have pushed their commitment further through the adoption of a binding treaty or instrument.
Looking at non-binding frameworks, the Organization for Security and Cooperation in Europe
(OSCE), which is tackling the issue of human trafficking since the 1990s, adopted a comprehensive Action Plan to combat trafficking in human beings in 200319. It also established the
mandate of the OSCE Special Representative and Coordinator for Combating Trafficking in
Human Beings in 2004, who advises on and monitors the implementation of OSCE’s Action
16

ICJ, Legal Consequences for States of the Continued Presence of South Africa in Namibia (South West Africa)
notwithstanding Security Council Resolution 276 (1970), Advisory Opinion of 21 June 1971, ICJ Reports 1971,
para. 53, p. 31.
17
See section 4 of this chapter.
18
Council of Europe Convention on Action against Trafficking in Human Beings, adopted on 16 May 2005, CETS
nº 197.
19 OSCE Permanent Council, Action Plan to combat trafficking in human beings, PC.DEC/557, 2003.
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Plan commitments by member States, including through annual thematic reports and country
visits. In the African continent, initiatives have been taken both at the regional and sub-regional
level. At the African Union level, an Action Plan to Combat Trafficking in Human Beings, Especially Women and Children, was adopted in 200620, while at the sub-regional level, member
States of the Economic Community of West African States (ECOWAS) proclaimed their commitment to the eradication of trafficking in persons in 2001, with the adoption of the Declaration on the fight against trafficking in persons. Also, ECOWAS Plans of Action against Trafficking in Persons are adopted every three years since 2002.
Turning to binding instruments, the first specialized anti-trafficking treaty agreed upon at the
regional level is the Inter-American Convention on International Traffic in Minors, adopted in
1994 under the auspices of the Organization of American States (OAS). In the years 2000s, the
OAS engaged in wider actions aimed at tackling trafficking, in particular since 2003 when it
adopted a resolution on fighting the crime of trafficking in persons21, which represents a surpassing of its focus on minors as established in the mentioned treaty. With this resolution, the
organization established the mandate of an OAS Anti-Trafficking Coordinator and started
strengthening its involvement at the inter-American level in preventing and combating this
crime. In 2010, the OAS General Assembly endorsed a Work Plan against Trafficking in Persons in the Western Hemisphere. More recently, the OAS adopted the Inter-American Declaration against Trafficking in Persons (“Declaration of Brasilia”), which calls upon States to adopt
a comprehensive and integrated approach to trafficking that focuses on the three Ps and the
main human rights principles intrinsic to a human rights-based approach22.
The Asian continent has been more active in terms of legally binding initiatives. The South
Asian Association for Regional Cooperation (“SAARC”)23 adopted the Convention on Combating the Crime of Trafficking in Women and Children for Prostitution (“SAARC Convention”)
in 2002, which calls for cooperation amongst member States in dealing with various aspects of
prevention, prohibition and suppression of trafficking, and repatriation and rehabilitation of
victims. However, it includes very few commitments in terms of victim protection. Also, its
scope is excessively narrow, as it only covers trafficking in women and children for the purpose
of prostitution.
In contrast, member States of the Association of Southeast Asian Nations (ASEAN) adopted
the ASEAN Convention Against Trafficking in Persons, Especially Women and Children
(ASEAN Convention) in 201524, which has a much broader scope25. It covers women, men and
children and has overcome the narrow focus on prostitution, adopting the comprehensive definition of trafficking included in the Palermo Protocol. This Convention has, however, a number
of important limitations. First, Article 3 appears to limit the applicability of the Convention’s
provisions in the area of prevention, investigation and prosecution to situations of transnational
trafficking, thereby excluding internal trafficking. However, this provision appears to be in con20

The Ouagadougou Action Plan to Combat Trafficking in Human Beings, Especially Women and Children,
adopted in November 2006 by the Ministers of Foreign Affairs, Migration and Development from Africa and the
EU in the framework of the Africa-EU Strategic Partnership. The Action Plan provides specific recommendations
to be implemented by Regional Economic Communities (RECs) and member States based on a three-pronged
strategy: prevention of trafficking, protection of victims of trafficking and prosecution of those involved in the
crime of trafficking.
21
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adopted by the OAS General Assembly on 10 June 2003.
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ASEAN Convention against Trafficking in Persons, Especially Women and Children, adopted on 21 November
2015 in Kuala Lumpur, Malaysia.
25
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flict with other articles which do not require a transnational element: for example, Article 5 on
criminalization refers to the definition of trafficking under Article 2, which does not require a
transnational element and would therefore include internal trafficking. And other articles take
Article 5 as a basis, such as Article 10 on the establishment of jurisdiction, which appear to
entail that investigation and prosecution duties under the Convention would also cover internal
trafficking.
Secondly, and most importantly, its approach is predominantly a criminal law one. Regrettably,
this agreement does not represent a significant advance with respect to the Palermo Protocol.
Most of its provisions are literally identical to those of the Protocol and its mother convention.
As a result, it includes relatively strong provisions on criminal prosecution aspects, and weak
and vague provisions on prevention and mostly non-mandatory provisions on victim protection.
Important weaknesses are also to be found in relation to fundamental crosscutting aspects. In
terms of equality, the ASEAN Convention does not include any reference to gender equality:
while the three objectives spelled-out in Article 1 are practically the same as the ones included
in Article 1 of the European Trafficking Convention, the mention “while guaranteeing gender
equality” has been removed26. From the perspective of participation, the establishment of coordinating structures at the national level to promote and organize the participation of all actors
involved is foreseen as a mere possibility27. The same applies to cooperation with civil society,
which is optional28. Finally, commitments in terms of accountability are particularly weak. The
only provision addressing this aspect provides that “the ASEAN Senior Officials meeting on
Transnational Crime (SOMTC) shall be responsible for promoting, monitoring, reviewing and
reporting periodically to the ASEAN Ministerial Meeting on Transnational Crime on the effective implementation of this Convention” 29. In addition to the fact that this function is entrusted
to a governmental organ and not to an expert-based independent body, nothing is being said on
how and when these functions will be carried out.
What should, however, be recognized is that this convention introduces a few but yet relevant
elements in terms of protection. These relate essentially to the duty to establish national guidelines or procedures for the proper identification of victims 30 and to the principles of noncriminalization and non-detention of victims31. In fact, the non-detention provision is the only
one that goes beyond what is established not only in the Palermo Protocol, but also in the European Trafficking Convention and the European Union Directive on preventing and combating trafficking in human beings and protecting its victims 32 (Trafficking Directive). While
these two instruments contain no provision in this regard, the ASEAN Convention stipulates
that States Parties should not unreasonably detain persons who have been identified as victims
of trafficking, whether before, during, or after civil, criminal or administrative proceedings to
trafficking in persons33. Although the formulation could definitely be improved, in particular
with regard to the introduction of the word “unreasonably” 34, it has the merit of addressing one
of the most serious aspects of trafficking victim’s re-victimization. However, the positive as26
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pects of this convention in terms of taking a human rights perspective are very limited in number and in scope and cannot be compared to the broader progresses achieved by the two binding instruments adopted at the European level.
Indeed, the only regional instruments that can at the outset be considered as assuming a human
rights perspective have been adopted in the European continent. The European Trafficking
Convention, adopted in 2005 under the auspices of the Council of Europe and in force since
2008, is currently the most comprehensive treaty dealing with human trafficking. The other
relevant instrument is the 2011 European Union’s Trafficking Directive. Both instruments address human trafficking from a broad perspective: they include all potential contemporary
forms of trafficking and establish a considerably broader range of States’ obligations in relation
to prevention, protection and prosecution. Considering their particular relevance in complementing the international law framework on trafficking as included in the Palermo Protocol,
showing how a more comprehensive human rights-based approach can be integrated into an
anti-trafficking instrument, both will be the subject of a more detailed analysis here below.

2
2.1

The Council of Europe Convention on human trafficking
Introduction

The Council of Europe (CoE), the principal organization in the area of human rights’ promotion and protection in the European continent, has played a leading role in developing policies
and legal standards on human trafficking in the region. It started promoting a human rightsbased and victim-centred approach to combatting human trafficking in 199235, long before other international organizations dealing with this issue.
At the beginning of the twenty-first century, the CoE adopted two legal instruments dealing
with human trafficking: a first recommendation on trafficking for sexual exploitation36 and a
second one on measures to protect children against sexual exploitation37 which constituted a
comprehensive strategy to combat trafficking throughout and beyond Europe38. However, undoubtedly encouraged by the adoption of the Palermo Protocol in 2000, the CoE Parliamentary
Assembly issued a first recommendation that highlighted the need to adopt a CoE convention
on this issue39. Other more specific recommendations of the CoE Parliamentary Assembly followed, highlighting the need for a convention that “will bring added value to other international instruments”40, with a focus on the complementarity between this instrument and the Palermo Protocol that will become explicit in the final text of the convention. Indeed, in its Explana35

In 1991 the Council of Europe Committee of Ministers adopted Recommendation No. R(91)11 on sexual exploitation, pornography and prostitution of, and trafficking in, children and young adults, and that same year the
Committee of Ministers’ Steering Committee for Equality between Women and Men (CDEG) organized a seminar where it identified trafficking as a violation of human rights, and delimited its scope to women and children.
Following the seminar, it established a Group of Experts on traffic in women, which identified the most urgent
areas for action. For more details on the history of the action of the CoE in this area and the process that lead to
the adoption of the Convention, see the Explanatory Report on the Council of Europe Convention on Action
against Trafficking in Human Beings (European Convention Explanatory Report), 16 May 2005, p. 28-31; and A.
Gallagher, “Recent Legal Developments in the Field of Human Trafficking: A Critical Review of the 2005 European Convention and Related Instruments”, European Journal of Migration and Law, vol. 8, 2006, p. 170-173.
36
Council of Europe, Committee of Ministers, Recommendation No. R(2000)11 of the Committee of Ministers to
member states on action against trafficking in human beings for the purpose of sexual exploitation, adopted on 19
May 2000.
37
Council of Europe, Committee of Ministers, Recommendation No.(2001)16 of the Committee of Ministers to
member states on the protection of children against sexual exploitation, adopted on 31 October 2001.
38
A. Gallagher, The International Law …, cit., p. 111.
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Council of Europe, Parliamentary Assembly, Recommendation 1545 (2002) on a campaign against trafficking
in women, adopted on 21 January 2002.
40
Council of Europe, Parliamentary Assembly, Recommendation 1610 (2003) on migration connected with trafficking in women and prostitution, adopted on 25 June 2003.
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tory Report to the Convention, the Committee of Ministers explains that the Convention “contains more precise provisions and may go beyond minimum standards agreed upon in other
international instruments”41, and insists on the benefits of adopting regional instruments in areas already covered by international instruments, noting that:
The evolution of international law proves that regional instruments are very often necessary
to complement global efforts. European instruments in the field of the protection of children’s rights, money laundering or trafficking in drugs have proved to have a very positive
impact on the implementation of global initiatives. The drafting of a Council of Europe
Convention does not aim at competing with other instruments adopted at a global or regional level but at improving the protection afforded by them and developing the standards
contained therein, in particular in relation to the protection of the human rights of the victims of trafficking42.

In that context, the Steering Committee for Equality between Women and Men (CDEG)
prepared a feasibility study that highlighted the necessity to draft a legally binding instrument
“geared towards the protection of victims’ rights and the respect for human rights, and aiming
at a proper balance between matters concerning human rights and prosecution”43. The intention
to complement the Palermo Protocol with a convention strongly focused on the protection of
victims’ rights was therefore clear since the beginning. Negotiations formally started in April
2003. The final text of the convention was adopted two years later, on 16 May 2005 and came
into force on 1 February 2008.
2.2

Material Scope

The convention applies to all forms of trafficking in human beings, whoever the victim is: man,
woman or child. This is a welcome shift in the approach of Council of Europe, which had a
long-term attachment to focusing exclusively on trafficking of women for purposes of sexual
exploitation44 . On this point, the Palermo Protocol surely had a determinant impact on the
Convention in forcing drafters to adapt to the broader scope of the modern definition of human
trafficking. Indeed, the convention’s definition reflects exactly the definition of the Palermo
Protocol45. Interestingly, it adds a definition of “victims”, not included in the Protocol, which
clarifies that a victim is any natural person who is subject to trafficking in human beings as
defined in the Convention.
Also, as opposed to what may be referred to as a lack of clarity in the Palermo Protocol in relation to its applicability to domestic trafficking, the convention clearly states that it applies to
trafficking that occurs exclusively at a national level and does not involve a criminal group46.
Moreover, the convention applies both to victims who are legally present in the receiving party
and those who are present illegally, and includes some provisions exclusively addressed to the
latter, as they regulate the prohibition of expulsion during a reflection period and the issuance
of residence permits47.
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Lastly, the convention is open for signature and ratification also by non-member States that
have participated in its elaboration and by the European Union48, and for accession by other
non-member States, according to a specific authorization procedure49. At time of writing, 47
States have ratified the European Trafficking Convention: all CoE member States except Russia, and one non-member State: Belarus50. Such a widespread ratification is very significant in
terms of the practical unanimity within the region on the need to adopt a human rights-based
approach to fight human trafficking.
Now, it remains to be seen whether States from outside the CoE area of influence will decide
to join the convention, or whether those States that are willing to go beyond the Palermo Protocol in a particular region will opt for the elaboration of a similar regional instrument. In the
more than ten years that have elapsed since the adoption of the convention, two trends have
become apparent. First, States outside the European region are not acceding to the Convention,
not even those States that have participated in the negotiations. Second, as has already been
discussed, the development of other regional treaties on trafficking has occurred to a very limited extent – only in parts of Asia, where the rest of Asia as well as Africa and the Americas
still lack a regional convention on human trafficking – and, regrettably, without substantially
departing from the approach taken in the Palermo Protocol.
2.3

Content and approach

2.3.1 The Three Ps
The convention addresses the problem of trafficking comprehensively. The main three purposes of the conventions are: - to prevent and combat trafficking in human beings; - to protect the
human rights of the victims, through a comprehensive framework for the protection and assistance of victims and witnesses; - the effective investigation and prosecution of trafficking51.
The Explanatory report confirms the main assumption underlying the Convention that a strategy for combating trafficking in human beings will only be effective if it adopts a multidisciplinary approach incorporating prevention, protection of victims’ human rights and the prosecution of traffickers52.
One of the key added value of the Convention is the recognition that human trafficking constitutes a violation of human rights and an offence to the dignity and integrity of the human being53. The direct consequence is that “respect for victims’ rights, protection of victims and action to combat trafficking in human beings must be the paramount objectives” 54 of the convention. This call for a victim-centred approach is fully coherent with the first core element of a
human rights-based approach, i.e. the realization of human rights as the main goal. This focus
on trafficking as a human rights issues inevitably broadens the scope of States obligations in
this area: it is not just about repressing a criminal conduct, but about the State having to proactively mobilize efforts to protect persons from the risks and consequences of trafficking
48
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through effective preventive and protective action and assuming direct responsibility when it
fails to adequately do so.
The already mentioned reading that the Palermo Protocol focuses mainly on criminal aspects
and the that the European Convention aims at complementing it by bringing in a stronger focus
on human rights aspects is indeed confirmed by the convention itself, in a provision specifically devoted to the relationship between the convention and the Palermo Protocol. After clarifying that it does not affect the rights and obligations established under the Palermo Protocol,
Article 39 states that the convention “is intended to enhance the protection afforded by it and
develop the standards contained therein”. On this issue, the Explanatory Report to the Convention, adopted by the Committee of Ministers together with the Convention, clarifies that the
Palermo Protocol
laid the foundations for international action on trafficking. The Council of Europe Convention, while taking the Palermo Protocol as a starting point and taking into account other international legal instruments, whether universal or regional, relevant to combating trafficking in human beings, seeks to strengthen the protection afforded by those instruments and
to raise the standards which they lay down.55

2.3.1.1

Prevention

States’ duties in the area of prevention are addressed under Chapter II of the Convention. It
includes an explicit reference to the need to promote a human rights-based approach in the development, implementation and assessment of a number of policies and programmes in the
following areas: research, information, awareness raising and education campaigns, social and
economic initiatives and training programmes, in particular for persons vulnerable to trafficking and for professionals concerned with trafficking in human beings 56. This also includes national coordination between all relevant bodies, both governmental and non-governmental57.
Also, States are required to take the necessary measures “to enable migration to take place legally, in particular through dissemination of accurate information by relevant offices, on the
conditions enabling the legal entry in and stay on its territory”58. With regard to the latter part
of the sentence, the Explanatory Report confirms a narrow focus, where the emphasis is put on
ensuring that would-be immigrants have accurate information about legal opportunities for
migration, employment conditions and their rights and duties, for them to recognize traffickers’
offer59. While this is surely a legitimate and important aim, where many migrants and potential
trafficking victims are not aware of the conditions they will be subjected to and would avoid
taking certain routes if they were aware of those risks, the issue of enabling legal migration
goes much further than that. On the major contemporary problems if that legal and safe routes
to migrate to developed countries are almost totally closed, which does not leave any other
choice to migrants and asylum seekers than to take up traffickers’ offers. Therefore, from a
human rights perspective this provision should be interpreted in a way that does not only focus
on informing about legal routes, but also on increasing the opportunities for legal and safe migration, in accordance with the Trafficking Principles and Guidelines and the recommendations
made by the Special Rapporteur on trafficking on this issue60.
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A separate mention is made of the need to take specific measures to reduce children’s vulnerability to trafficking, including by creating a protective environment for them. The Explanatory
report refers to the eight components of a protective environment as promoted by UNICEF,
which should therefore constitute the main objective of States’ preventive activities directed at
children61.
By devoting a separate, free-standing provision to measures aimed at discouraging demand, the
convention underlines the importance of tackling demand in order to prevent and combat trafficking62. Under Article 6, States commit to adopt or strengthen legislative, administrative,
educational, social, cultural or other measures to discourage the demand that fosters all forms
of exploitation linked to trafficking, including research on best practices, methods and strategies; raising awareness of the responsibility of media and civil society in identifying the demand as one of the root causes of trafficking in human beings; target information campaigns
targeting relevant groups, when possible with the involvement of policy makers. Lastly, the
reference to the need to adopt educational programmes for boys and girls during their schooling is particularly welcome, where such programmes should stress “the unacceptable nature of
discrimination based on sex, and its disastrous consequences, the importance of gender equality and the dignity and integrity of every human being”63. Finally, a separate provision bounds
States to consider criminalizing of the use of services provided by a trafficking victim with the
knowledge that the person is a victim64.
These provisions on prevention measures in the strict sense are coupled with others that deal
with law enforcement measures relating to controls, security and cooperation for preventing
and combating trafficking, that compel States to, inter alia, issue identity documents that cannot easily be falsified and ensure that commercial carriers ascertain that passengers are in possession of valid travel documents65.
2.3.1.2

Protection

As opposed to the Palermo Protocol the convention includes numerous and detailed provisions
on the protection of victims in Chapter II, as will be examined in detail in Part II. These include appropriate identification of victims as a key element for the provision of protection and
assistance66, the provision of assistance to all victims irrespective of the fact that they agree to
act as witnesses67, and specific assistance requirements which range from appropriate and secure accommodation, psychological and material assistance, to translation and interpretation
services and legal counselling68. Other measures relate to the issuance of recovery and reflection periods or residence permits69, as well as guarantees in repatriation and for accessing com61
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– protecting children’s rights from adverse attitudes, traditions, customs, behaviour and practices;
– government commitment to and protection and realisation of children’s rights;
– open discussion of, and engagement with, child protection issues;
– drawing up and enforcing protective legislation;
– the capacity of those dealing and in contact with children, families and communities to protect children;
– children’s life skills, knowledge and participation;
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pensation and legal redress70. Moreover, the recognition of trafficking as a violation of human
rights may be particularly relevant for some legal systems that have introduced special protection measures in cases of infringement of fundamental rights71.
2.3.1.3

Prosecution

Finally, Chapter V and IV are devoted to criminal law, investigation and prosecution, another
fundamental component of the anti-trafficking response under a human rights-based approach.
Indeed, an essential aspect of this approach is not only that effective criminal law measures be
fully integrated into the response, but that they become more effective and fair than under a
purely criminal law approach because of the introduction of a number of victim-centred elements. These will contribute both to guaranteeing the respect of victims’ needs and to enhancing the quality of investigation and prosecution efforts.
Firstly, the Convention includes duties on the criminalization, investigation and prosecution of
trafficking, which cover all aspects addressed in the Palermo Protocol, with some important
additions. Criminalization duties cover trafficking, as well as attempting, aiding and abetting. It
requires establishing corporate liability for trafficking and adequate sanctions and aggravating
circumstances (although no minimum or maximum penalty is established). Moreover, the
compulsory jurisdiction for trafficking offenses is wide. States party must establish jurisdiction
not only over trafficking offence when committed in their territory, similarly to what is established under the Palermo Protocol, but also when trafficking is committed by or against one of
their nationals72. Finally, States party must establish specialized trafficking entities and coordinating bodies, as well as providing for the confiscation of the assets and proceeds of trafficking73.
In addition to these more traditional duties related to the criminalization, investigation and
prosecution, the Convention includes other criminal law provisions aimed at guaranteeing victims’ rights. These relate to the non-punishment of trafficking victims74, the duty to investigate
and prosecute trafficking offenses ex officio thus avoiding putting the burden on the victim by
exclusively or principally relying or his or her testimony or accusation75, ensuring that nongovernmental entities specialized in trafficking are allowed to support victims during criminal
proceedings76, setting up appropriate measures for the protection of victims and witnesses during and after their participation in criminal proceedings - which may include physical protection, relocation, identity change and assistance in obtaining jobs -, as well as appropriate protection from retaliation and intimidation for members of entities supporting victims 77 , and
guaranteeing compensation for victims including through the establishment of compensation
funds for victims that could be funded by traffickers’ confiscated proceeds and assets78.
2.3.2 Crosscutting human rights principles
As already mentioned, the Convention includes an explicit reference to the need to promote a
human rights-based approach in the development, implementation and assessment of policies
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and programmes in the area of prevention79. While this reference is certainly welcome, one
may wonder why it is made fully explicit only in relation to prevention duties, as opposed to
protection and prosecution duties, which may raise doubts on whether States party engagement
with this approach in the two latter fields reached the same level commitment. However, a review of the text of the convention largely eliminates these doubts. The main human rights principles are abundantly reflected in the Convention, as discussed below.
2.3.2.1

Equality and non-discrimination

The non-discrimination principle is expressly acknowledged in Article 3, which requires that
all measures and rights provided for under the Convention be implemented and guaranteed
without any discrimination based on any ground, including but not limited to sex, race, colour,
language, religion80.
In Article 1 on the main purposes of the Convention, reference is made to the importance of
guaranteeing gender equality in relation to all three main objectives: preventing and combating
trafficking and protecting the human rights of trafficking victims81. As underlined in the explanatory report, gender equality means not only non-discrimination on grounds of gender but
also positive measures to achieve equality between women and men. In the area of trafficking,
equality must be promoted by supporting specific policies for women, since they are more likely to be exposed to violent practices, which include trafficking for the purpose of sexual exploitation82. In this context, gender equality is not reducible to the non-discrimination principle,
as laid down in Article 3 of the Convention83.
Gender mainstreaming in the development, implementation and assessment of policies and
measures is again reiterated both under the prevention and the protection chapters 84. One can
easily conclude that the adoption of a gender-perspective in all actions framed in the Convention is established as a key requirement under the European Trafficking Convention. References to the need to adopt a child-rights approach are also abundant in all areas: prevention,
protection and prosecution85. As far as migrants are concerned, while the need to promote legal
migration is recognized under the prevention chapter86, migrants and asylum seekers are not as
such identified as rights-holders who are in a situation of particular vulnerability. A more explicit reference to the risks they face, in particular in terms of becoming trafficking victims and
being misidentified once they have become victims, and of the measures required to address
those risks would have been appropriate, in line with the relevant provisions of the Trafficking
Principles and Guidelines87.
2.3.2.2

Participation

As far as participation is concerned, the Convention requires the establishment or strengthening
of national coordination mechanisms between all bodies concerned in relation to preventing
79
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and combatting trafficking88 as well as in investigation and prosecution efforts89. The Explanatory report rightly highlights that trafficking in human beings cuts across various fields and that
in order to be effective, a multidisciplinary co-ordination approach must be taken. This is another significant added value of the convention in terms of human rights-based approach,
where it makes it a requirement for States parties to have co-ordination mechanisms nationally
that ensure that the various bodies responsible for combating trafficking, such as agencies with
social, police, migration, customs, judicial or administrative responsibilities, but also nongovernmental organisations90, work together.
In addition, to convention specifically requires cooperation between “different authorities”,
with “relevant support organizations” and with other States in the specific and delicate area of
victim identification91. Victim identification is an example of the comprehensive requirements
the European Trafficking Convention establishes in terms of participatory work and mechanisms, where different national agencies, non-governmental organizations and other States
should all be involved.
As far as the participation of civil society organizations is concerned, the Convention provides
for a general duty for States to encourage authorities and public officials to “cooperate with
non-governmental organisations, other relevant organisations and members of civil society, in
establishing strategic partnerships with the aim of achieving the purpose of this Convention” 92.
In addition to identification, the participation of civil society organizations is referred to in other specific areas such as prevention93 and assistance94 measures, the elaboration and implementation of repatriation programmes95 or the provision of support to victims in the context of judicial proceedings96.
However, an aspect where the participation principle has not been adequately reflected is victims’ participation. It is only referred to in the context of their cooperation in judicial investigations and proceedings 97 . Their involvement in policy making is regrettably not addressed,
while this aspect is a key element of a human rights-based approach. The Special Rapporteur
on trafficking, for example, has insisted on the need to enable trafficking victims’ participation
in designing and implementing prevention strategies98. Recalling that one of the core values of
a human rights-based approach to programming is the participation of rights holders in developing policies and programmes that affect their interest, the Special Rapporteur highlighted
that guaranteeing their active participation in developing prevention strategies is crucial to ensure that these strategies respects the human rights of victims99.
Finally, cooperation with other States is a main feature of the Convention. A separate chapter is
devoted to it, which calls upon States to cooperate between them to the widest extent possible,
based on international or regional instruments or on other arrangements, in prevention, protection as well as prosecution efforts100. Beyond these general commitments, other provisions in
the Convention also include requirements in this regard, in relation to cooperation in border
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controls101 and the provision of assistance in the context of a victim’s return or repatriation102.
2.3.2.3

Accountability and the rule of law

As far as accountability is concerned, the Convention promotes it both at the national and international level. It promotes judicial accountability at the national level by establishing, inter
alia, States’ obligation to guarantee compensation and legal redress for victims of trafficking103, or the obligation to take action ex officio in the absence of a complaint by a party. It
also promotes social accountability by promoting the participation of civil society actors in the
evaluation of prevention strategies104. Importantly, the convention also requires States party to
appoint a national rapporteur or other mechanisms in charge of monitoring the State’s antitrafficking activities and its degree of implementation of the relevant national legislation 105.
That mechanism must be separate from national anti-trafficking coordinating bodies and, as
opposed to the latter, must be independent mechanisms106. As clarified by the Group of experts
on action against trafficking in human beings (referred to as “GRETA”) established under the
Convention:
the key features of National Rapporteurs’ mechanisms in the sense of Article 29, paragraph
4, of the Convention should be the ability to critically monitor the efforts and effectiveness
of all state institutions, including national coordinators, and to that end maintain a constant
exchange with civil society, the research community and other relevant stakeholders107.

Indeed, GRETA confirms that “the human rights-based approach to anti-trafficking policies
advocated by the Convention requires adequate monitoring and evaluation”108 and that, to that
effect, a structural separation between monitoring and executive functions is necessary as it
enables an objective evaluation of the implementation of anti-human trafficking legislation,
policy and activities, identification of lacunae and shortcomings, and the formulation of comprehensive legal and policy recommendations109.
As far as accountability at the international level is concerned, the establishment of an advanced and independent review mechanism at the Council of Europe level is one of the key
features of this convention. Remarkably, Article 1 of the convention refers to a goal that is
generally not to be found in the provisions setting out the main purposes of international treaties: the need to ensure “effective implementation of its provisions by the Parties”, which is
pursued by setting up “a specific monitoring mechanism”110. For the first time in international
law, a group of States agreed to apply an advanced monitoring mechanism with features that
are distinctive of international human rights law to a treaty aimed at combatting human trafficking. In addition, its role is given the highest importance, as it is mentioned in Article 1 as a
condition for the fulfilment of the main purposes of the convention. The effective implementation of the convention through the work of the monitoring mechanism is thus included amongst
the main purposes of the convention. This is indeed a remarkable progress, in particular considering States’ lack of willingness to establish a comparable monitoring mechanism to follow101
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up on the implementation of the Palermo Protocol.
The monitoring mechanism set out under the Convention is twofold. On the one hand, GRETA
is established, a group of experts composed of 15 independent members of recognized expertise in the area of human rights and human trafficking, elected by the Committee of the Parties
for a 4 years term, taking into account multidisciplinarity, gender and geographical balance 111.
On the other hand, the convention establishes a Committee of the Parties, composed of representatives of the States parties to the convention112. GRETA is in charge of undertaking evaluation rounds, where each State’s performance is assessed, including through country visits undertaken by GRETA experts and comprehensive information provided by civil society organizations. A final report with recommendations is drafted and transmitted to the Committee of
the Parties, which consistently adopts GRETA’s recommendations and invites States to provide information on their implementation.
To date, GRETA has reviewed the level of compliance in more than 40 States parties. The first
round of evaluations has been completed, with the exception of a few countries that became
parties to the convention in the last two years, and the second evaluation round has been
launched in May 2014. GRETA’s reports are particularly detailed and thorough in their analysis, providing a very useful tool for the assessment of the degree of implementation of State’s
obligations under the Convention113. Reports first review compliance with legislative and institutional obligations, to then focus on State’s obligations in relation to victim protection and
assistance, investigation and prosecution, and prevention.
One of the trends that emerge from the first round of evaluations is the low number of convictions for trafficking offense in comparison with the number of victims identified114, as well as
the inadequate legal and policy framework to address all forms of trafficking and their new
varieties, in particular trafficking for forced begging, for the exploitation of criminal activities,
for forced labour and for organ removal115. The latest concerns expressed by GRETA relate to
important gaps in the identification of and assistance to child victims of trafficking116 and in
the identification and protection of victims of trafficking among asylum seekers and irregular
migrants, the latter being principally due to the persistence of an approach aimed at fighting
illegal immigration and crime at the expense of a human rights approach aimed at victims’
identification and protection117.
Clearly, GRETA’s work is crucial in providing reliable information on the extent to which
States comply with their obligations and in contributing to shape accountability claims at all
levels. Also, its pronouncements on how the provisions of the Convention should be implemented might hopefully contribute to influence an interpretation of State’s obligations under
the Palermo Protocol that better converges with their duties under international human rights
law and is thus more in line with a human rights-based approach to trafficking. GRETA has
indeed the potential to become a key player in interpreting and developing the understanding of
international law standards on human trafficking118.
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2.3.3

Capacity building and empowerment

The strong human rights perspective taken by the Convention on the first two aspects of a
HRBA, i.e. a relatively mcomprehensive three Ps approach and a substantial inclusion of the
human rights principles, inevitably results in the empowerment of relevant actors. The purpose
of enhancing both rights-holders and duty bearers’ capacities to exercise their rights and duties
respectively is reflected in the significant focus put on equality, participation and accountability, but also on protection. It is the first time that an international specialized anti-trafficking
treaty includes practically the same number of provisions on protection than on criminal matters119. The recognition of a broad set of rights for victims is fundamental: they are recognized
as rights-holders and a number of both substantive and procedural guarantees are established
for their empowerment. Moreover, the criminal justice provisions are more extensive than the
Palermo Protocol and have the potential to empower authorities to investigate and prosecute
trafficking more effectively, provided that the political will to do so exists, as is required under
any other instrument.
As far as other specific measures relevant to capacity building and empowerment are concerned, training and awareness raising are of course fundamental tools. Training programmes
for both rights-holders (“persons vulnerable to trafficking”) and duty-bearers (“professionals
concerned with trafficking in human beings”) are to be established or strengthened in order to
prevent persons becoming trafficking victims 120 . Also, under the chapter on protection
measures, the convention insists on the duty to have professionals that are trained and qualified
in preventing and combating trafficking and in identifying and assisting victims. This is a fundamental provision. Capacity building of duty-bearers is particularly required in the area of
identification. As will be discussed under Part II, identification remains one of the major challenges where the majority of trafficking victims is not identified or is misidentified as irregular
migrant or criminal, with the devastating consequences this has on these persons in terms of
lack of protection and re-victimization. Clearly, the empowerment of state officials in the area
of identification, which is still insufficient according to recent reports121, is key for allowing
victim empowerment to take place.
States are also required to adopt the rules under which victims lawfully resident in the Party’s
territory are allowed access to the labour market, to vocational training and to education122.
This is a potentially important provision in terms of capacity building and empowerment. It
has, however, its limitations. The Convention does not establish an actual right of access to the
labour market, vocational training and education, as it is for States to decide the conditions
governing that access123. Also, the words “lawfully resident” limit access to these measures to
victims who have been provided a residence permit under the Convention – or possibly under
an international protection procedure – or who are nationals of the State. The impact of this
119
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clause limiting access to fundamental means for victims to become autonomous and rebuild a
life depends on the extent to which residence permits for foreign victims will be granted. It
shows the importance of regularizing the administrative situation of victims, since access to
meaningful protection and assistance is made conditional on the victims’ lawful residence status. While the Convention represents an important development in terms of residence status, as
it provides for the possibility for States to grant residence permits to trafficked persons either
because of their cooperation in criminal proceeding or because of personal reasons or for both,
States still maintain discretion in that regard. This fails to provide sufficient guarantees to victims: the fear of deportation is clearly a major obstacle to empowerment, where victims remain
extremely vulnerable. Empowerment will thus depend on the way each State will translate that
requirement into commitments under their internal legal frameworks124.
Other shortcomings in terms of building the capacity of rights-holders to claim their rights
have already been mentioned under the previous headings. They include the lack of identification of migrants and asylum seekers as rights-holders who are in a situation of particular vulnerability and should be entitled to specific protection, and the lack of commitment by States in
terms of involving victims in policy making.

3
3.1

The European Union law against Trafficking
Introduction

In 2011, the EU adopted directive 2011/36/EU on preventing and combating trafficking in human beings and protecting its victims125, which represents a significant change of perspective
in relation to previous legal and policy instruments adopted by the EU in this field126. Indeed,
the EU started taking initiatives in the area of human trafficking in the 1990s, following the
adoption of the Treaty of Maastricht - or Treaty on European Union (TEU)127 - and the Treaty
of Amsterdam128, in 1992 and 1997 respectively, that provided the relevant political and legal
basis with the progressive establishment of an Area of freedom, security and justice129. Within
that area, the first EU instruments that refer to the need to combat human trafficking were
adopted130, under two main components of the mentioned area: the fight against irregular mi124
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gration, on the one hand, and organized crime, on the other hand. Trafficking is identified as an
area of concern under these two broader policies, and not yet as an autonomous subject matter
that will gradually become a priority within the EU, calling for a growingly autonomous normative framework131. However, the origins of this policy continue to influence to a considerable extent the approach taken to design and implement it.
In the years 2000, the EU adopted two important instruments that represent the first relatively
comprehensive EU regulation of human trafficking. The Council Framework Decision
2002/629/JHA on Combatting Trafficking in Human Beings 132 (2002 Framework Decision)
responded to the need to harmonize standards at EU level, in terms of definitions, jurisdiction,
criminal procedure, police and judicial cooperation in relation to the crime of trafficking, in
order to set the basis for States to tackle this phenomenon within the EU through cooperation
between them133.
In terms of its link with the Palermo Protocol, adopted less than 2 years before, the original
Framework Decision proposal was an ambitious one: the European Union had already ratified
the Protocol, and the European Commission declared that its proposal “goes considerably further than the UN protocol on trafficking in persons” and would provide “more far-reaching
definitions and sanctions”134. However, the final text focuses almost exclusively on establishing standards for a common criminal law framework, including on investigation and prosecution of traffickers, while it weakens the victim protection provisions that appeared in earlier
drafts135. Only one provision is devoted to the protection of and assistance to victims, and it
solely applies to victims who cooperate in criminal proceedings136.
This weakness was supposedly going to be mitigated by the adoption of a subsequent EU instrument on short-term residency permits for victims of trafficking, the Council Directive
2004/81/EC137 (Residence Permits Directive) adopted two years later. According to this instrument, EU member states are required to issue residence permits to non-EU national human
trafficking victims who decide to cooperate with national authorities. Victims are to be granted
a “reflection period” allowing them to decide whether they will cooperate with police or judicial authorities138. During that period, victims are entitled to emergency medical and psychological care, and material assistance139. However, the scope of the protection provided to victims under this directive is narrow: primarily because the range of rights addressed by the directive is limited, and secondly because these rights are made conditional upon their coopera-
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tion in investigation and prosecution of traffickers and expire once the recovery period or residence permit terminate140.
At the same time, two new provisions that more specifically refer to human trafficking were
introduced in the Treaty of Lisbon of 2007141, thereby consolidating the legal basis for EU action on this area142. On the one hand, Article 79 (1) and (2)(d) of the TFEU stipulates that the
Union shall develop an immigration policy aimed at preventing and combating illegal immigration and trafficking in human beings and that it shall adopt legislative measures to that effect. On the other hand, Article 83 provides a legal basis for States to adopt, by means of directives, minimum rules concerning the definition of criminal offenses and sanctions in the area of
human trafficking. However, under these two provisions human trafficking is still addressed
from the same two perspectives: immigration control and judicial cooperation in the prosecution of serious crimes.
It is only with the adoption of the 2011 directive on preventing and combating trafficking in
human beings and protecting its victims that the EU significantly changes its approach and declares adopting “an integrated, holistic, and human rights approach to the fight against trafficking in human beings”143. The protection and recognition of the human rights of trafficking victims become an important focus in the fight against what is defined as “a serious crime” and “a
gross violation of fundamental rights”144. This approach is reiterated in the "EU Strategy towards the Eradication of Trafficking in Human Beings 2012-2016", adopted by the Commission in June 2012, where five priorities are identified, the first one being “identifying, protecting and assisting victims of trafficking” 145.
How did this change come along? The change has been gradual and clearly influenced by a
number of decisive factors. Firstly, the Charter of Fundamental Rights of the EU, adopted in
2000, but binding only since 2009 with the entry into force of the Lisbon Treaty, explicitly
prohibits trafficking in human beings under its first title addressing violations of human dignity. Article 5 of the Charter adds to the classical prohibition of slavery, servitude and forced
labour a further paragraph that states: “Trafficking in human beings is prohibited”146. As the
Charter is binding upon all EU institutions, the fact that it explicitly places trafficking in human beings within the most serious forms of human rights violations was unavoidably going to
influence future legislative work on this issue147.
At the same time, the respect and promotion of human rights had already become a basic principle and objective of the Area of freedom, security and justice (AFSJ) as a whole. In the
Stockholm Program148, the policy paper on the Area of freedom, security and justice adopted
by the European Council for the period 2010-2014, the promotion of fundamental right is referred to as a key priority. The Programme states that:
The challenge will be to ensure respect for fundamental rights and freedoms and integrity of
140
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the person while guaranteeing security in Europe. It is of paramount importance that law enforcement measures, on the one hand, and measures to safeguard individual rights, the rule of
law and international protection rules, on the other, go hand in hand in the same direction and
are mutually reinforced.149

Also, the fact that the Council of the European Union has for the first time adopted, in June
2012, a strategic framework on human rights and democracy150, which includes a practical action plan on how to mainstream human rights in the action of the Union, suggests the existence
- at least at that time - of a momentum within the EU for a shift towards a more generalized
human rights focus.
Finally, another determinant influence came undoubtedly from the work of the Council of Europe, both at the regulatory and jurisprudential level. As all EU member states are members of
the Council of Europe, the adoption of the European Trafficking Convention in 2005, with its
strong focus on the protection of the rights of trafficking victims, logically inspired the subsequent EU legislation in this area151. But the case law of the ECtHR has probably had a similar
impact on the development of the EU position on this issue. In Rantsev152 the ECtHR endorsed
the human rights-based approach to combatting trafficking adopted in the European Trafficking Convention, referring to it as a source of interpretation under Article 4 ECHR. However, is
this judgment binding upon EU States and EU institutions under the EU legal framework?
The answer is to be found in the way the Lisbon Treaty has changed the situation of human
rights protection in the EU, making it a multi-layers system based on different sources153. In
addition to making the Charter of Fundamental Rights a binding instrument of primary EU
law154, the new Article 6 of the TEU specifically regulates the relationship between the ECHR
and the EU. On the one hand, it states that the European Union “shall accede to the European
Convention for the Protection of Human Rights and Fundamental Freedoms”, which should, in
principle, allow judgments of the Court of Justice of the European Union (CJEU) to be appealed to the ECtHR. However, in light of the CJEU Opinion 2/13 that opposed the accession
arrangement that had been agreed upon between the EU and the Council of Europe, it does not
seem that this accession will happen in the near future155.
149
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On the other hand, Article 6(3) states that fundamental rights as guaranteed by the ECHR
“shall constitute general principles of the Union’s law”156. In fact, the element that most notably increases the significance of the ECHR in EU law is to be found in Article 52(3) of the
CFREU, which provides that the meaning and scope of those rights in the Charter that correspond to rights guaranteed by the ECHR is the same as those in the ECHR. As Article 52(3)
refers to the “meaning and scope” of the rights, it goes beyond a mere interpretational guideline and one can easily interpret this rule as a material incorporation of the ECHR into the
Charter and thus into primary EU law, in so far as its rights are reflected in the Charter157.
This raises another fundamental question: since a convention is a living instrument, are EU
institutions bound by the ECtHR case law interpreting the incorporated Convention rules? This
is particularly relevant to human trafficking, since legal obligations in this area are not explicitly referred to in the text of the ECHR but have been established by the ECtHR case law. Two
elements provide us with a clear answer. First, Recital 5 of its Preamble states that the Charter
reaffirms the rights as they result from, among others, the ECHR and the case law of the ECtHR158. Secondly, the Charter’s Explanations159 indicate that the meaning and the scope of the
rights guaranteed under the ECHR and its Protocols as referred to in Article 52(3) of the Charter “are determined not only by the text of those instruments, but also by the case law of the
European Court of Human Rights and by the Court of Justice of the European Union”. This
leaves no doubts on the need to interpret the Charter’s rights in accordance with the case law of
the ECtHR.
Before turning to the analysis of the content and approach taken by the Trafficking Directive,
we should close this introduction to the EU framework relevant to trafficking by referring to
two more EU directives that are relevant to the subject matter under review, which will be referred to in the course of this study. First, the Return Directive 160, which establishes the procedures applicable to the expulsion of illegally staying non-EU nationals, a regime that is often
applied to misidentified trafficking victims or to victims who have not been granted a residence
permit. And secondly, the Victims Directive161, which establishes minimum standards for the
protection of victims of crime and is therefore applicable to trafficked persons. The latter establishes guarantees principally – but not only – in the context of victims’ participation in judicial
proceedings.
3.2

Material scope

As far as the definition of trafficking is concerned, “in order to tackle recent developments in
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the phenomenon of trafficking in human beings”162 the directive slightly broadens the scope of
the definition set out in the Palermo Protocol and in the European Trafficking Convention.
While reproducing the definition literally163, it adds two forms of exploitations not mentioned
under the Palermo Protocol. Firstly, the exploitation of “forced begging” as a form of forced
labour exploitation, which, according to the explanation provided in Preamble, includes “the
use of a trafficked dependent person for begging”164. And, secondly, the “exploitation of criminal activities”, which should be understood as “the exploitation of a person to commit, inter
alia, pick-pocketing, shop-lifting, drug trafficking and other similar activities which are subject
to penalties and imply financial gain”165. Finally, but without including any reference to it in its
definition of trafficking, the Preamble mentions that trafficking may also cover “other behaviors such as illegal adoption or forced marriage in so far as they fulfil the constitutive elements
of trafficking in human beings”166.
Turning to the nature of the Directive, it sets minimum standards for EU member states in relation to the fight against human trafficking. Under EU law, Directives are binding as to the result to be achieved, but Member States have discretion as to the form and methods they will
use to obtain that result167, within a determined lapse of time. As per Article 22 of the Directive, Member States were required to transpose this instrument into national legislation by 6
April 2013. Although some did it with considerable delay, all EU member States have now
transmitted to the European Commission the laws and regulations adopted to transpose the
directive into their national law.
Finally, as far as the relationship with other international instruments or organizations is concerned, even if the Trafficking Directive does not include any provision that refers to its relationship with other trafficking instruments168, we shall recall that the EU has ratified the Palermo Protocol: the latter has therefore been directly incorporated in EU law. Also, the Preamble of the Trafficking Directive mentions the Palermo Protocol and the European Trafficking
Convention as “crucial steps in the process of enhancing international cooperation against trafficking in human beings”169. It also notes the existence of GRETA and underlines the need to
coordinate between international organizations with competence on trafficking “in order to
avoid duplication”170. As mentioned, it remains to be seen whether and how this coordination
will take place.
3.3

Content and approach

3.3.1 The Three Ps
As already mentioned, the Trafficking Directive refers to the adoption of “an integrated, holistic, and human rights approach to the fight against trafficking in human beings”, as declared in
its Preamble171. The Directive is also structured around the Three Ps framework. Nevertheless,
162
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its structure follows a different order than its sister European instrument. While in the European Trafficking Convention the prevention chapter comes first, followed by the one on protection and assistance, with the Chapter on prosecution being situated at the end of the text, in the
Trafficking Directive the provisions on prosecution come first, followed by those on protection
and, lastly, those on prevention and cooperation. The impression that a certain prevalence is
given to the criminal law aspects seems to be confirmed by the wording of Article 1 on the
purpose of the directive, which mentions in the first place the criminal law functions of the
instruments, with the reference to prevention and victims’ protection functions appearing in a
second sentence172.
While we can safely say that the introduction of a broad, although not fully satisfactory, set of
provisions on protection and assistance to victim is the key feature of this directive compared
with previous EU instruments, it is also true that, compared with the European Convention, the
prevalence of a criminal law focus transpires from the text173. We will now proceed to examine
the Trafficking Directive’s regulation in the Three Ps areas.
3.3.1.1 Prevention
As far as the Directive’s prevention strategy is concerned, only one provision is devoted to it,
which denotes the lesser importance that is being given to it in comparison with the European
Trafficking Convention. Article 18 focuses on three aspects. First, it requires States to adopt
measures to discourage the demand that fosters exploitation linked to trafficking, including by
considering establishing as a criminal offence the use of services by trafficked victims, with the
knowledge that the person is a victim174. This is similar to what is provided for under the European Trafficking Convention. However, the latter takes a considerably broader focus in terms
of identifying the measures that may contribute to reduce demand.
Second, States shall take appropriate action, such as information and awareness raising campaigns, research and education programmes, aimed at raising awareness and reducing the risk
of people, especially children, becoming victims of trafficking175. And third, States shall regularly train officials to enable them to identify and “deal with” victims and potential victims of
trafficking176. Two main shortcomings become clear. Firstly, these provisions are very general
and fail to specify which measures should be adopted by Member States 177. In an area were
States’ accountability is difficult to monitor since commitment have generally been too vague,
it is of utmost importance for relevant instruments to be more concrete in terms of the specific
measures States must compulsorily adopt. This is the only way to push States to seriously engage with preventive strategies and for measuring States’ compliance with their preventive
obligations178. Secondly, nothing is being said on other aspects of prevention that are addressed
172
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under the European Trafficking Convention or the Trafficking Principles and Guidelines, such
as policies aimed at allowing people to migrate legally or aimed at creating protective environments for children in order to avoid them being trafficked.
3.3.1.2 Protection
The Directive’s provisions in protection are more comprehensive. Provisions on protection
include a non-punishment provision whereby States shall ensure that the law allows prosecutors and judges not to prosecute or impose penalties on trafficking victims for criminal activities they have been compelled to commit179. States have to establish adequate and effective
mechanisms to identify victims and have to provide them with protection and assistance180,
where that protection and assistance shall not be made conditional on the victim’s willingness
to cooperate in the criminal investigation, prosecution or trial and shall be provided on a consensual and informed basis181. The need to attend victims with special needs is also referred
to182.
Article 12 of the directive introduces important progresses in relation to the rights of victims in
the context of criminal proceedings183. Essentially, victims should have access without delay to
legal counselling and representation, free of charge when the victim cannot afford it, including
for the purpose of claiming compensation184. They should furthermore receive adequate protection, which may include access to a witness protection programme and similar measures, on
the basis of an individual risk assessment185. Finally, the directive prescribes that national legislation, judicial discretion and practice should guarantee a specific treatment aimed at avoiding secondary victimisation in the form of: - unnecessary repetition of interviews in all phases
of the proceedings; - visual contact between victims and their oppressors during the interviews
and cross-examinations; - the giving of evidence in open court; or - unnecessary questioning on
the victim’s private life. The Trafficking Directive’s provisions on access to protection and
assistance including but not limited to the context of criminal proceedings are complemented
by sometimes more far-reaching provisions to be found in the Victims Directive, as will be
referred to under the next heading on prosecution186.
Finally, the area that is addressed in the most comprehensive manner, more comprehensive
than in the European Trafficking Convention, relates to the treatment to be given to minors,
including unaccompanied minors. Four Articles are devoted to this issue, as opposed to the two
Articles on the protection of adult victims187.
However, a number of weaknesses are to be reported in other important areas of victims’ protection. Most importantly, the Trafficking Directive fails to provide improvements to the EU
system of trafficking victims’ residence permits established in 2004. The Trafficking Directive
does not at all address the conditions of residence of trafficking victims and refers to the al-
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ready mentioned Residence Permits Directive188. Far from adopting a human rights perspective, the latter directive provides for the granting of residence permits solely to victims who
cooperate with competent authorities, and solely for the duration of national proceedings
against the traffickers189. Likewise, the granting of a reflection period to persons identified as
victims of trafficking remains conditional upon the victim’s cooperation in criminal proceedings.
This contrasts with the recommendation made by the EU Experts Group on trafficking190 that
“Unconditional assistance should include a recovery/reflection period of at least three months
for all victims (national, EU nationals and third-country nationals). In case of third country
nationals, such recovery and reflection period should be followed by a temporary residence
permit with the possibility of renewal and conversion into a long term or permanent residence
permit under the ordinary aliens Law”191. On these aspects, criminal and human rights law
failed to converge under the applicable EU regime, with criminal law interests clearly prevailing192. The repatriation of trafficking victims also remains unaddressed: general EU law will
apply, in particular the Return Directive, which does not address the specific needs of trafficking victims193.
3.3.1.3 Prosecution
Finally, the directive devotes nine articles to criminalization, investigation and prosecution
(Articles 2 to 10), which are generally inspired from the European Trafficking Convention.
This shows that the criminal law focus remains prevalent, where criminal law measures receive
a large percentage of attention in the framework of this new regime. After confirming the definition of trafficking in human beings as set forth in the Palermo Protocol - with some slight
additions, as discussed below - and establishing the types of intentional conducts which constitute the offence of trafficking in human beings, the directive sets at five years’ imprisonment
the minimum level of the maximum penalty applicable to the trafficking offence and provides
for a number of aggravating circumstances, which carry higher minimum level of the maximum penalty194. The Directive also requires Member States to ensure liability for legal persons
as well as their appropriate sanction through criminal and non-criminal measures that may
range from the exclusion from entitlements to public benefits to the closure of the concerned
establishment195. These measures constitute improvement as no other international instrument
had been that specific in terms of sanctions, for example by establishing minimum penalty levels. This contributes to the effort of ensuring that serious penalties will be applied and that they
will be proportional to the gravity of the conduct.
188
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Investigation and prosecution must be conducted ex officio, without depending on reporting or
accusation by a victim196. In case of a victim reporting or accusation, investigation and prosecution must continue even when the victim has withdrawn his or her statement. The Victims
Directive also provides for a series of States’ duties to protect victims in the context of criminal
proceedings. First, States shall protect victims and their family members from secondary and
repeat victimisation, from intimidation and from retaliation, including against the risk of emotional or psychological harm, and to protect the dignity of victims during questioning and when
testifying197. Moreover, they must enable avoidance of contact between victims and their family members, where necessary, and the offender within premises where criminal proceedings
are conducted, unless the criminal proceedings require such contact198. Other guarantees include carrying out interviews of victims only when strictly necessary and keeping them to the
minimum, where victims may be accompanied by a person of their choice, and medical examination should also be kept to the minimum and only be carried out when strictly necessary199.
The privacy of the victim and his or her family may also require protection 200. Importantly, a
timely and individual assessment of victims’ protection needs must be carried out to identify
specific protection needs that may require the adoption of additional measures, such as avoiding visual contact between victim and offender, being heard without being present, being interviewed by a person of the same sex or hold a hearing behind closed doors 201. Finally, additional protective measures are to be adopted when the victim is a child, such as the use of recorded
interviews as evidence and the appointment of a special representative202. In the overall, the
Victims Directive provides for a wide range of measures that significantly enhance the protection of trafficking victims in the context of criminal proceedings.
Coming back to the Trafficking Directive, States shall also make available effective investigative tools, such as those used in organised crime or other serious crime cases203, and authorities
must be entitled to seize and confiscate instrumentalities and proceeds from the trafficking offence204. Finally, States must establish jurisdiction over trafficking where the crime is committed in whole or in part in its territory or when it is committed by one of its nationals, while the
establishment of a broader jurisdiction is optional and subject to an information duty205. Compulsory jurisdiction under the Trafficking Directive is therefore broader than under the Palermo
Protocol but narrower than under the European Trafficking Convention.
3.3.2 Crosscutting human rights principles
In terms of non-discrimination, the recognition of the importance of a gender-specific perspective in the adoption of both prevention and victim protection measures in Article 1 of the directive is particularly relevant. Similarly to the European Trafficking Convention, this recognition is made under the Article 1 that sets out the purpose of the instrument, clearly indicating
the importance given to a gendered response to human trafficking. This should be read in conjunction with the Preamble, which recognizes the gender-specific aspects of trafficking and
encourages the inclusion of gender-specific measures of assistance and support206. In order to
assist States in understanding and integrating this perspective into anti-trafficking responses,
the Commission has published a comprehensive study on the gender dimensions of traffick196
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ing207.
A child-sensitive perspective is also reflected throughout the document208, where the best interest of the child209, respect for the Convention on the Rights of the Child 210 and the need to
adopt a child-rights approach are expressly referred to211. However, the detailed regime applicable to the protection of children who already became trafficked contrasts with an extremely
succinct reference to children in the context of prevention, where no specific strategy for preventing children to become trafficked is set out.
From a broader perspective on non-discrimination, the reference to vulnerable victims in the
context of aggravating circumstances or the requirement that victims with special needs - such
as pregnant women, persons with disabilities, with a mental disorder or with health problems,
or victims having experienced severe trauma or sexual violence - be adequately attended is
welcome. What is missing, however, is a reference to the special vulnerability of migrants and
asylum seekers. As already mentioned when discussing the prevention aspects, while the Trafficking Principles and Guidelines and, to a much lesser extent, the European Trafficking Convention address the link between irregular migration and trafficking in terms of vulnerability,
the Directive totally avoids this issue. Indeed, the recommendation made by the EU Experts
Group on Trafficking about the need to “make government policies linked to migration, the
economy and the informalisation of the workplace consistent with efforts to stop trafficking in
human beings”, referred to by the Group as one of the six guiding principles that should constitute the foundation stones of the new directive, was not taken on board212.
Turning to coordination aspects, it should be celebrated that the directive recognizes the importance of civil society participation in the fight against trafficking both at national and international level. The Directive’s Preamble calls upon States to work closely with civil society
organisations in a broad range of areas, in particular in policymaking initiatives, information
and awareness-raising campaigns, research and education programmes and in training, as well
as in monitoring and evaluating the impact of anti-trafficking measures213. Moreover, civil society participation at the national level is made a requirement in the area of early identification
of and assistance to victims214 and should be sought “where appropriate” in prevention activities215. Finally, civil society organizations should be involved in the gathering of statistics on
trafficking by the national rapporteur or equivalent mechanism to be established by Member
States but not, regrettably, in the rest of the assessment and evaluation activities to be carried
out by that mechanism216.
At the international level, it should be welcomed that the European Commission created in
2013 the EU Civil Society Platform against Trafficking in Human Beings, which allows many
civil society organizations to participate in the EU work in this area both in person and on-line.

207

European Commission, Study on the gender dimensions of trafficking in human beings, 2016.
In addition to Article 13 to 16 which provide for a detailed protective regime for children, see also Recitals 8,
12, 19, 22, 23 and 24 of the Preamble and Articles 2, 4 and 18 of the Directive.
209
Recitals 8, 22 and 23 of the Preamble, and Articles 13 and 16.
210
Recital 22 of the Preamble.
211
Recital 25 of the Preamble.
212
The Experts Group adds that “As a consequence, the revised Framework Decision should take into consideration the necessary links with migration policies and the regulation of the labour market”, EU Group of Experts,
Opinion n. 1/2008 on the revision of the Council Framework Decision of 19 July 2002 on Combatting Trafficking
in Human Beings, 17 October 2008, p. 2.
213
Recital 6 of the Preamble.
214
Article 11(4).
215
Article 18(2).
216
Article 19.
208

117

A criticism that can be levelled to the directive concerns, however, the lack of reference to
multidisciplinary coordination among governmental agencies concerned with trafficking.
While the EU Experts Group on Trafficking proposed to provide for the establishment of a
National Referral Mechanisms (NRM) that could detect and refer victims to the competent
authorities, where various governmental actors at national and local level were to be involved 217 , the Directive is silent on the establishment of such a multi-stakeholders mechanism218. The extremely succinct and unspecific reference to the establishment of “appropriate
mechanisms” in Article 11(4) fails to include any requirement in that regard: while it requires
cooperation with relevant support organizations, a very positive aspect, it does not require any
multi-agency approach at the governmental level.
Turning to accountability, mechanisms established under the directive are of a different nature
compared to the European Trafficking Convention. At the national level, in addition to promoting judicial accountability in terms of access to legal redress and compensation similarly to the
European Trafficking Convention, the directive requires the establishment of a non-judicial
mechanism: a national Rapporteur or equivalent mechanism, tasked with carrying out assessment
of trends, measuring results of anti-trafficking actions, gathering statistics, and reporting at the EU
level 219 . The impact of this mechanisms in terms of facilitating a transparent reporting of
States’ follow-up to the directive is very uneven. While some States have appointed an independent national rapporteur on trafficking who publishes reports that provide a detailed evaluation of State action220, others have appointed a governmental body to act as the national rapporteur, who fails to provide any public reporting on State action 221. The requirement for that national mechanism to provide for a public and transparent reporting at the national level should
have been included in the directive. Once a national monitoring mechanism is established, it
does not appear fair nor coherent with the accountability principle that the results of its evaluation work are transmitted to the EU Coordinator without allowing national civil society actors
to access that valuable information. It also contradicts the reference to the need to involve civil
society organizations in monitoring and evaluating the impact of anti-trafficking measures,
which was, regrettably, not introduced in the text of the directive, but only in its Preamble222.
As far as accountability at the international level is concerned, the directive establishes a EU
Anti-Trafficking Coordination223, which is a coordination body more than a monitoring mechanism. Its function is twofold: to coordinate the EU's anti-trafficking strategy, and to collect data
provided by national rapporteurs and, on that basis, contribute to a Commission’s biennial report on progress made across the EU in combating trafficking. No monitoring and evaluation
report is published by the EU Anti-Trafficking Coordination neither. In fact, the only transparent
monitoring work in relation to the directive is carried out by the European Commission, who is due
to report every two years on the progress made in the fight against trafficking in human be217
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ings224. The first evaluation report was issued at the end of 2016, together with another report
on the impact of the criminalization of demand on the prevention of trafficking.
This first general evaluation report on the implementation of the directive points to serious
shortcomings in the implementation of the directive in relation to the three Ps. In terms of punishment, the level of prosecutions and convictions remains worryingly low and Member States
are not engaging in effective investigations nor are they using adequate investigative tools.225
In terms of prevention, there is a lack of specialized training and a lack of measures to reduce
demand, where only half of the States have focused on criminalizing the use of trafficking victims services. 226 Finally – and “most importantly” 227 as the Commission rightly states - the
provision of unconditional access to assistance, support and protection to victims remains a
challenge for most Member States: trafficking remains an “invisible crime”, as the number of
identified victims remains low, and victims are frequently refused assistance at police stations
or misidentified as offenders, and subsequently prosecuted and convicted.228
As can be seen, no independent country-based international review mechanism such as
GRETA is established under the Directive. While the Commission’s reports are useful to identify general trends, they are not comparable to GRETA’s in terms of the level of detail of the
analysis and the specific country focus, as well as the multidisciplinary and multi-stakeholders
approach taken. In order to address this weakness, the EU will most probably rely on the evaluation work done by GRETA, as confirmed by the Council of the European Union in its call to
the European Commission to make full use of GRETA’s evaluation reports, in order to avoid
unnecessary duplication229. However, the first European Commission report does not provide
information nor evidence on the extent to which GRETA’s work has been used.
Finally, in terms of States’ accountability vis-à-vis victims at the international al level, victims
who find themselves under the jurisdiction of both the EU Trafficking Directive and the European Trafficking Convention will find it more beneficial to rely on the Convention in order to
claim their rights, not only because its provisions provide a broader spectrum of guarantees,
but also because, upon exhaustion of domestic remedies, they could directly challenge States’
violations before the ECtHR, while the UE system does not allow individuals to bring cases on
States’ infringements of EU law before the CJEU. Indeed, the two mechanisms that may allow
an individual to get a CJEU ruling on a State infringement of EU law are indirect. An individual can either inform the European Commission of a possible infringement, where the Commission will decide whether to bring an action before the Court against that State for failure to
fulfil EU obligations, or seize national courts exhorting them to refer the issue to the CJEU
under the preliminary ruling procedure. Indeed, despite having been established as a procedure
exclusively aimed at the interpretation of Community law, the preliminary ruling procedure has
also become a way of monitoring - although indirectly - the compatibility of national laws with
EU law230. It remains to be seen to what extent this mechanism of dialogue between national
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and European jurisdictions will allow the CJEU - and national courts - to rule on the compatibility of national laws with the Trafficking Directive. No such decision has been taken to date,
nor has any infringement procedure been brought against any State under the Trafficking Directive.
3.3.3

Capacity building and empowerment

As far as capacity building is concerned, various provisions are relevant from this perspective,
since many coincide with those that provide for equality, participation and accountability. As
already mentioned when examining other instruments, promoting these fundamental principles
is in itself a way of empowering relevant actors, in particular rights-holders. However, we have
seen that requirements in terms of civil society participation are, despite some shortcomings,
relatively well addressed. They are strong in terms of gender perspective, but weak as far as
irregular migrants’ vulnerabilities are concerned as well as in terms of assuming a childapproach to prevention. This already shows that the capacity building and empowerment
perspective is weaker, since not all rights-holders have been identified nor have their needs in
terms of rights and empowerment been comprehensively addressed.
As far as other provisions are concerned, the directive addresses the capacity building of dutybearers from different perspectives. Firstly, it makes training a requirement for those officials
responsible for investigating and prosecuting trafficking231 as well as for all officials likely to
come into contact with victims or potential victims of trafficking232. In the Preamble, these
categories are identified as including, inter alia: police officers, border guards, immigration
officials, public prosecutors, lawyers, members of the judiciary and court officials, labour
inspectors, social, child and health care personnel and consular staff 233 . Also, it requires
specialized training to be provided to those who interview child victims 234 . Finally, an
important provision refers to the need to involve civil society organizations in training
activities. This is very relevant in terms of empowerment as it involves entities representing the
interests of right-holders in the training of duty-bearers235.
The empowerment of other duty-bearers through training is also briefly referred to when
requiring States to reduce the demand for the services of trafficked victims through education
and training236. While it would have been better from a human rights perspective to identify the
duty-bearers this provision refers to, one may easily argue that it is directed at, inter alia,
clients of paid sexual services and businesses that may use trafficked persons as labour force.
Raising the awareness of these key actors is indeed essential in order to build their capacity to
make choices that are in line with the respect for human rights.
But capacity-building is not only about training. The provision of adequate technical means
and procedures to authorities, in particular law enforcement officers, is of utmost importance.
Often times, authorities in charge of combatting and investigating human trafficking have lesser financial and technical means than the traffickers they are entrusted to chase. This concern is
addressed under Article 9(4), which requires Member States to ensure that effective investigative tools, such as those which are used in organised crime or other serious crime cases are
available to services responsible for investigating or prosecuting trafficking. All other criminal
order to achieve the result pursued by the latter”, in Marleasing SA v La Comercial Internacional de Alimentacion
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law related provisions are also aimed at empowering relevant officials for them to have the
legal and technical tools necessary to investigate and prosecute trafficking and to avoid prosecuting and re-victimizing victims. However, the scope of these provisions is narrower compared to similar provisions under the Palermo Protocol (taken together with UNTOC) or the
European Trafficking Convention. Another area where duty-bearers empowerment is lacking
concerns multi-agencies cooperation, in particular in the area of identification of and support to
victims: governmental departments in areas other than law enforcement have not been empowered to contribute to the key task of identifying and rescuing victims, thereby strongly debilitating an effective governmental capacity to combat human trafficking. Again, not all dutybearers have been identified and provided with the capacity to contribute to fulfilling States’
obligations.
As far as victims are concerned, all human rights-based measures in the area of prevention,
protection and prosecution contribute to their empowerment, the main idea underlying a victim-centred approach being that victims whose human rights are respected are automatically
empowered. However, as we have seen that both protective and preventive measures under the
EU Directive have a number of flaws, we can conclude that the empowerment of victims and
potential victims as right-holders is substantially weaker under the Directive than under the EU
Trafficking Convention. Factors that seriously hamper victims’ empowerment under the EU
Directive are the lack of guarantees in terms of their right to stay in the country of destination
when not willing to participate in criminal proceedings or after such participation has come to
an end, as well as the failure to adopt a more ambitious preventive strategy that includes addressing the risks faced by irregular migrants in particular sectors of the economy and asylum
seekers who are particularly vulnerable to become trafficked. Also, a comprehensive approach
to identifying and addressing the root causes of trafficking is missing. Finally, under the EU
legal framework, trafficking victims are not empowered to bring a complaint against a State
before a judicial body at the supra-national level.

4.

The relevance of regional human rights law: an emerging case law

4.1. Introduction
As discussed under section 1, generalist human rights law at the regional level does not often
refer to human trafficking. And when it does so, it addresses it through a very succinct prohibition that fails to provide details on the range of obligations that arise from that prohibition.
However, the positive obligations doctrine unanimously developed by human rights tribunals
and quasi-judicial bodies at both regional and universal level has been instrumental in identifying States’ obligations in the area of human trafficking on the basis of generalist human rights
treaties. In that context, the ECtHR and the IACtHR are the only ones among judicial or quasijudicial bodies that have found States’ responsibility engaged for violating their international
obligations in the area of human trafficking. Considering the importance of these decisions for
an adequate understanding of the legal boundaries of the human trafficking prohibition in international law and of the scope of States’ obligations in this area as arising under regional
human right law, an examination of the relevant case law is required. While this section offers
an overview of the key features and findings of these rulings, a more detailed analysis of specific aspects pertaining to victim protection is to be found in Part II under the relevant thematic
sections.
Reference should also be made to the fact that other regional or sub-regional bodies or courts,
such as the Inter-American Commission of Human Rights, the African Commission on Human
and Peoples’ Rights and the ECOWAS Court, have examined and adjudicated cases on forms
of exploitation that are closely related to trafficking: slavery, servitude or forced labour. While
121

the findings made in these decisions may to a certain extent be relevant to human trafficking,
these rulings will not be examined here since in none of them was a specific human trafficking
finding made237.
Finally, the other Court established at the European regional level, the CJEU, is competent to
rule on human trafficking both under the CFREU trafficking prohibition and under the Trafficking Directive. It has, however, not yet had an opportunity to rule on a human trafficking
case, as mentioned under the previous heading.
4.2. The case-law of the European Court of Human Rights
At the outset, it should be said that the possibility of a judgment being issued on a trafficking
case within the Council of Europe was not clear at all. This is due to the fact that, on the one
hand, the ECtHR is competent to issue judgments on violations of the European Convention on
Human Rights that, as mentioned, does not include an express prohibition of human trafficking. On the other hand, the 2005 Trafficking Convention does not establish a control mechanism of a jurisdictional nature.
However, due to the importance of the phenomenon and the increasing submission of relevant
complaints under Article 4 of the prohibition of slavery, servitude and forced labour, the Court
finally addressed the issue of trafficking. First in a tangential way, in the 2006 Siliadin v.
France, and then directly in Rantsev v. Cyprus and Russia in 2010, a landmark first human
trafficking case with important implications for States’ obligations in relation to human trafficking. After a period of relative unproductivity, where a number of inadmissibility and strikeout decisions where taken238, the Court issued three more judgments on human trafficking between 2016 and 2017: L.E. v Greece, J. and Others v Austria, and Chowdury and Others v
Greece. An overview of the main contributions of these cases follows.
4.2.1. Siliadin
In 2005, when the European Trafficking Convention had just been adopted and had not entered
into force yet, the Court issued its first judgment relating to a potential trafficking case. Indeed,
the Siliadin case had abundant elements to be considered as a human trafficking case. Ms. Siliadin was a fifteen-year-old girl who was brought from Togo to France with the intention to
study but was instead put to work without pay as a domestic servant in a private household: her
passport confiscated, she worked 15 hours a day without any day off for several years. However, the Court did not categorize that situation as trafficking239.
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Both in Siliadin and it its successive case law, the Court essentially focused its legal reasoning
on two main issues in order to adjudicate the relevant cases. Firstly, what conducts are prohibited under Article 4 of the Convention (and does the situation at stake fall under these prohibited conducts)? And secondly: what is the scope of States’ positive obligations in relation to that
conduct, which is generally perpetrated by non-State actors (and did the State fail to comply
with them in the case at stake)?
In relation to the first issue, Siliadin provides the first comprehensive analysis of the Court in
that regard. It considers the various concepts included in Article 4, i.e. slavery, servitude and
forced or compulsory labour. It clarifies that, in order to understand the meaning and scope of
these prohibited acts, which neither the ECHR nor the travaux préparatoires define, these
should be interpreted in light of other international law provisions that define these concepts. In
order to interpret the prohibition of forced or compulsory labour, the Court points to the need
to rely on the definition included in Article 2(1) of the Forced Labour Convention240, recalling
a previous case, Van der Mussele v. Belgium, where it had already made that finding241. Likewise, in order to interpret the prohibition of slavery and servitude included in Article 4 of the
ECHR, the Court refers to the definitions included in the 1926 Slavery Convention and the
1956 Supplementary Slavery Convention. Based on these definitions, the Court distinguishes
between the three concepts of forced labour, servitude and slavery, and holds that, in order to
assess whether France has violated Article 4, it needs to ascertain whether the situation under
scrutiny falls within one or more of these distinct categories242.
The Court reaches the conclusion that Ms. Siliadin was subjected to forced labour as well as
servitude,243 but not to slavery. The Court held that she had not been held in slavery because
the people for whom she was forced to work did not exercise a genuine right of legal ownership over her244. This finding has generally been criticized as providing a too narrow understanding of slavery: as slavery de jure has been abolished, referring to legal ownership over a
person limits the applicability of Article 4(1) to cases that are not legally possible today245. The
prohibition of slavery should be understood as including slavery de jure and de facto. In fact,
the contemporary relevance of the definition lies in its application to de facto situations of
slavery, where control tantamount to possession is exercised over a person 246 . Finally, the
Court makes no reference to human trafficking.
With regard to the second issue, the scope of States’ obligations in relation to Article 4, the
Court recognizes for the first time that Article 4 imposes positive obligations on States. While
the expansion of the list of rights to which positive obligations are attached is welcome, its
impact is limited by the fact that the Court exclusively focused on the positive obligation to put
in place adequate criminal law provisions. The Court considered that France’s positive obligations under Article 4 only amounted to adopting an appropriate criminal law framework that
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allowed the effective prosecution of the perpetrator of these acts 247. The Court followed this
narrow view again in a couple of similar cases where applicants were found to have been subjected to forced labour and servitude248. While the Siliadin decision was taken in 2005, the persistence of this approach in these 2012 cases is worth highlighting, as they have been adjudicated after Rantsev, at a time where the Court had already adopted a broader approach to positive obligations in the context of a trafficking case.
Indeed, in Siliadin the Court failed to refer to measures aimed at guaranteeing the protection of
the victim but also to broader preventive actions not related to the criminal justice field. At that
time, some commentators already criticized this narrow focus by the Court, noting that the
needs of exploited children such as Ms Siliadin go much further than the mere adoption of
criminal sanctions and include protection from deportation, the need for regularisation of their
immigration status and rehabilitation measures such as re-housing and education249.
More generally, the excessive focus of the ECtHR on criminal law as the principal remedy for
human rights violations has been criticized by distinguished commentators, as a trend that revealed a contradiction with the original function of international human rights law as a “shield”
against States’ abusive use of criminal law, creating a paradoxical relationship between these
two branches of law250. Beyond this debate on the appropriateness of the use of criminal law as
a prominent tool to enhance the protection of human rights, it has been righty highlighted that
“the focus on criminal remedies should not relieve States of their duty to promote and protect
conventional rights through other measures”251. Which should also include, in addition to the
measures listed above, access to compensation252.
4.2.2 Rantsev
When five years later the Court rules on the Rantsev case, the European Trafficking Convention had already come into force. This has clearly influenced its reasoning. This case involved
Ms Rantseva, a Russian national who entered Cyprus on an artiste visa and after three days of
being forced into prostitution, escaped from the club where she was working. However, her
“employers” found her and brought her to a police station in order to have her deported for
violating the terms of her visa. She spent several hours at the police station; the police hardly
interviewed her and, not intending to deport her, contacted the alleged traffickers to come and
pick her up. Several hours later Ms Rantseva was found dead on the pavement outside the
apartment building of one of the men concerned. The applicant (Mr. Rantsev, Ms. Rantseva’s
father) chiefly complained about the failure to investigate the allegations of human trafficking
and his daughter’s death, as well as the failure to protect the life of his daughter.
In Rantsev, the Court focuses for the first time on human trafficking as a phenomenon of concern. Noting that the absence of a reference to trafficking in Article 4 is unsurprising – as the
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Convention was inspired by the Universal Declaration of Human Rights which itself made no
express mention of trafficking – it recalls its established principle that the ECHR is a living
instrument which must be interpreted in the light of present-day conditions253. After establishing the incompatibility of human trafficking with the values expounded in the Convention, it
acknowledges that the adoption of the Palermo Protocol and the European Trafficking Convention demonstrate the increasing recognition at international level of the prevalence of trafficking and the need for measures to combat it254. It further relies on the judgment of the International Criminal Tribunal for the Former Yugoslavia (ICTY) in Kunarac to update its appraisal
of the concept of slavery, departing from the restrictive interpretation of slavery made in Siliadin255. On that basis, the Court reaches the conclusion that trafficking, within the meaning of
the Palermo Protocol and the European Trafficking Convention, falls within the realm of Article 4 of the ECHR.256
While a judgment by the Court stating that trafficking violated the convention was undoubtedly
welcome, the Court did not bring clarity on how this happens from a legal perspective. First, in
stating that trafficking “is based on the exercise of powers attaching to the right of ownership”,
it actually says that trafficking is based on slavery or is a form of slavery, which is an arbitrary
limitation considering that the definition of trafficking includes other forms of exploitation
separate from slavery257. Yet, immediately after the Court states that trafficking itself violates
Article 4, without the need to identify whether it constitutes slavery, servitude or forced labour.
In sum, instead of clarifying the links between trafficking and the conducts prohibited under
Article 4, by indicating to which practice Ms. Rantseva had been subjected, the Court simply
“avoided the issue by declining to say precisely how trafficking of human beings is a violation
of Article 4”258.
The reasoning of the Court is much clearer in relation to the second main aspect of the judgment. In Rantsev, the Court broadens the scope of states’ obligations under Article 4 as previously identified in Siliadin. In doing so, the Court explicitly relies on the requirements of the
European Trafficking Convention and the Palermo Protocol in this area:
The Court considers that the spectrum of safeguards set out in national legislation must be
adequate to ensure the practical and effective protection of the rights of victims or potential
victims of trafficking. […] The Court observes that the Palermo Protocol and the Anti253
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Trafficking Convention refer to the need for a comprehensive approach to combat trafficking which includes measures to prevent trafficking and to protect victims, in addition to
measures to punish traffickers […]. It is clear from the provisions of these two instruments
that the Contracting States, including almost all of the member States of the Council of Europe, have formed the view that only a combination of measures addressing all three aspects
can be effective in the fight against trafficking. Accordingly, the duty to penalise and prosecute trafficking is only one aspect of member States’ general undertaking to combat trafficking. The extent of the positive obligations arising under Article 4 must be considered within
this broader context.259

This is indeed a fundamental statement, with far-reaching implications in terms of States’ positive obligations. It is clearly grounded on the principle of systemic integration in international
law as reflected in Article 31(3)(c) of the VCLT260. In Rantsev, the Court expressly refers to
this rule, which is not always the case in its case law, where it often uses it without mentioning
it 261 . Indeed, a convention cannot be interpreted and applied in a vacuum, 262 and Article
31(3)(c) VCLT refers judges to material sources external to the treaty that are relevant to its
interpretation, which may include other treaties, customary rules or general principles of
law.263 This is particularly so when the concept to be interpreted is expressed in very general
terms and should therefore be open to evolving interpretations,264 as is the case for human trafficking. In the process of filling with content the undetermined prohibition of trafficking the
Court identified under Article 4, it needs to rely on other treaties that do define the scope of the
prohibition and of the positive obligations it entails. This is particularly so considering the rati259
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fication of the European Trafficking Convention265 and the Palermo Protocol266 by a significant
number of ECHR Contracting Parties, even if this element is not unanimously considered a
requirement for the applicability of Article 31(3)(c). While some consider that all parties to the
treaty to be interpreted should also be a party to the treaty used as an interpretative tool, others
consider that it is sufficient for the parties in the dispute to be a party in both treaties 267. However, it appears that the Court has even gone further, since it has used the European Trafficking
Convention as an interpretative tool under Article 31(3)(c) while one of the parties, Russia, is
not a party to it.
In that context, the Court stresses States’ duty to adopt positive measures not only to prohibit
and punish trafficking, but also for the effective prevention of trafficking and the protection of
victims. It underlines a number of specific obligations, pertaining to the three mentioned
spheres. Firstly, in relation to the obligation to put in place an appropriate legislative and administrative framework to punish traffickers, prevent trafficking and protect victims, it refers to
the need for States to “put in place adequate measures regulating businesses often used as a
cover for human trafficking” and that “a State’s immigration rules must address relevant concerns relating to encouragement, facilitation or tolerance of trafficking” 268. Secondly, it highlights the obligation for States to take operational measures to protect victims when it is
demonstrated that “State authorities were aware, or ought to have been aware, of circumstances
giving rise to a credible suspicion that an identified individual had been, or was at real and
immediate risk of being, trafficked or exploited”, and that the State “failed to take appropriate
measures within the scope of their powers to remove the individual from that situation or
risk”269.
Thirdly, the Court refers to the procedural obligation to investigate situations of potential trafficking, which shall comply with a number of requirements270, where it also identifies the duty
to cooperate with other States in relation to the investigation of events that occurred outside
their territory271. This finding concerning inter-state cooperation obligations is significant as
these types of duties are normally established under transnational criminal law instruments on
mutual legal cooperation, but not in human rights jurisprudence.272
In this case, Cyprus was found to be in breach of its obligations in all three spheres, since the
police, aware that girls entering the country with the artiste visa are exploited into prostitution,
failed to adapt its regulatory framework, but also failed to assess the risk that Ms. Rantseva
was being trafficked and handed her back to her traffickers, putting her life and integrity at
high risk273. Finally, it failed to conduct an effective investigation. In fact, the Court found a
265
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violation of that obligation under Article 2 and, as a consequence, decided that it did not need
to examine it separately under Article 4 because the obligation to investigate the trafficking
allegations was subsumed by the obligation to investigate Ms Rantseva’s death. As the Court
makes clear, both were closely intertwined274.
In conclusion, despite failing to provide clarity on how trafficking is a violation of Article 4,
the Rantsev judgment has been ground-breaking in addressing trafficking as a human rights
violation and in identifying a broad spectrum of States’ obligations linked to that violation.
Through its repeated reference to the European Trafficking Convention, the Court endorses the
human rights based approach to combatting trafficking embraced in that instrument and uses it
as a parameter to interpret the trafficking prohibition under Article 4 of the ECHR. While all
Council of Europe member States except Russia have already ratified the convention and are
therefore directly bound by it, the relevance given to the European Trafficking Convention
under Article 4 ECHR is significant as the latter is the only treaty that allows for the ECtHR
judicial review of States’ compliance. It therefore allows for an indirect judicial scrutiny of the
European Trafficking Convention.
It was indeed a promising start for the first judgment of the Court on this topic, from the perspective of setting a wide-ranging framework of obligations related to human trafficking. It has
been vastly commentated and interpreted, not only by scholars 275 but also by international governmental bodies. The EU 2012-2016 Strategy for the Eradication of trafficking refers to it as
“a decisive human rights benchmark with clear obligations for Member States to take the necessary steps to address different areas of trafficking in human beings” 276. Also, the European
Commission’s Group of Experts on Trafficking in Human Beings adopted a separate Opinion
on the Rantsev case, where it welcomed the clarifications brought by the Court in relation to
the scope of State obligations and further elaborated on the implications of this decision277.
However, the subsequent ECtHR case law on trafficking does regrettably not fulfil the expectations raised, at least on a number of important points.
4.2.3 L.E.
The L.E. v. Greece278 case concerns the trafficking of a young Nigerian woman into Greece in
2004 and her exploitation into prostitution during the two subsequent years. During that time,
she was repeatedly arrested, detained, prosecuted, convicted, acquitted and threatened with
expulsion. When after two years she reported her situation as a trafficking victim and brought a
criminal complaint against her traffickers, her complaint was initially dismissed and, after a
few months, finally acted upon by the prosecutor with charges being brought against the traf274
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fickers. As a consequence, Ms. L.E. was provided with a residence permit. However, judicial
proceedings took many years and did not lead to the arrest and conviction of the accused. Ms
L.E. submitted the case to the ECHR alleging that the State had failed to comply with its positive obligations under Article 4, in particular the obligation to protect her and to conduct an
effective investigation into her trafficking279.
Concerning the assessment of the reasons why human trafficking is to be considered as falling
under Article 4, the Court simply refers to the reasoning it developed in Rantsev. On whether
the situation in question constitutes human trafficking, the Court fails to establish whether the
elements of trafficking have been fulfilled and how the situation falls under Article 4. Again,
no link is established between trafficking and the three conducts explicitly prohibited under
Article 4.
As far as State’s positive obligations are concerned, the Court confirms the theoretical construct developed in Rantsev. It reiterates that, given the importance of Article 4 within the
Convention, its scope could not be limited to direct actions by state authorities, but encompasses a number of positive obligations.280 Article 4 imposes the adoption by States’ parties of
a comprehensive approach to trafficking which requires them to put in place measures aimed at
protecting victims, preventing trafficking and punishing traffickers 281 . The Court then describes what this approach requires in more concrete terms, structuring its assessment around
the same three broad categories of obligations identified in Rantsev: (1) to put in place an appropriate legal and administrative framework; (2) to take protective operational measures; and
(3) to effectively investigate and prosecute.
The reiteration and confirmation of this broad scope of States’ obligations in relation to trafficking is very positive. However, it is when the Court has to apply these principles to the concrete case, when it has to put “meat on the bones” of the theoretical framework, that a number
of significant shortcomings and departures from Rantsev become apparent. In relation to the
duty to put in place an appropriate legal and administrative framework, the Court’s reasoning is
surprisingly narrow. First, the Court makes no assessment whatsoever of the compliance of
Greece’s regulatory framework with its obligations in terms of prevention. Secondly, compliance with its obligations in terms of both protection and prosecution is reviewed in an excessively brief and superficial manner. While in Rantsev the Court had undertaken a detailed review of the impact of the overall normative framework, in particular the way immigration law
facilitated trafficking, and established a violation of Article 4 in light of the State awareness,
based on national and international reports, that that framework was inadequate to provide
“practical and effective protection” from trafficking 282, in L.E. the Court fails to undertake
such a review. There is no reference to the broader normative framework beyond specific antitrafficking provisions, and no reference to national or international bodies reports, where serious shortcomings in the Greek normative framework in terms of prevention, protection and
persecution had, in fact, been repeatedly raised 283 . In a highly questionable reasoning, the
Court finds that the Greek normative framework provided “practical and effective protection”
from trafficking only based on the fact that Greek law criminalized trafficking and included a
number of protective measures for victims, and that two laws transposed the Palermo Protocol
and the European Trafficking Conventions, but without assessing their content. It is alleged
279

For a detailed analysis of this case, see V. Milano, “The European Court of Human Rights’ Case Law on Human Trafficking in Light of L.E. v. Greece: a Disturbing Setback?”, Human Rights Law Review, vol. 17(4), 2017,
pp. 701-727.
280
Ibid. para 64.
281
Ibid. para 65.
282
Rantsev, paras. 290-293.
283
For relevant reports the Court has failed to refer to, see V. Milano, “The European Court of Human Rights’
Case Law …”, cit., pp. 713-715.

129

that if the Court had undertaken the same kind of analysis carried out in Rantsev under this
heading, it would most probably have found a violation of Article 4.
Under the second heading on the obligation to take measures to protect the victim, the reasoning of the Court also represents a worrying regression in relation to Rantsev. In L.E., the Court
reaches the conclusion that the Greek authorities could not have reasonably known or suspected that the applicant was a victim of human trafficking before her self-reporting focusing exclusively on the fact that Ms L.E. did not inform the authorities of her condition as a trafficking
victim, despite the contacts she had on several occasions with the domestic authorities. 284 The
Court does not push its inquiry any further.
This reasoning greatly contrasts with the one developed in Rantsev. As in the case of Ms L.E.,
Ms Rantseva came into contact with the police without mentioning her situation as a victim of
trafficking. However, at no point did the Court take this as an argument to dismiss the Cypriot
police’s responsibility to identify her as a victim of trafficking. On the contrary, in Rantsev the
Court developed a solid argument in this respect, based on a number of elements.285 Firstly, it
established that national and international reports demonstrated that the authorities were aware
that foreign women, particularly from the ex-USSR, were trafficked and sexually exploited in
cabarets. Secondly, it determined that the police came into contact with her and, as a consequence, became aware of a number of relevant elements: that she had only recently arrived in
the country, that she was from the former USSR and that she was working as a cabaret artiste.
In that context, the Court recalled the obligations undertaken by the Cypriot authorities in accordance with the Palermo Protocol and the European Trafficking Convention “to ensure adequate training to those working in relevant fields to enable them to identify potential victims of
trafficking”. 286 On that basis, the Court reached the conclusion that, despite Ms Rantseva’s
silence, the State ought to have had a reasonable suspicion that the applicant was a victim of
trafficking and that “accordingly, a positive obligation arose to investigate without delay and to
take any necessary operational measures to protect Ms Rantseva”287.
Why did the Court not follow the same approach in relation to Ms L.E.? Indeed, official reports
by relevant national and international bodies pointed to a serious trafficking problem in Greece
and in particular to the trafficking of women from Africa, and specifically Nigeria, for their
exploitation in forced prostitution. Moreover, Greek authorities came into contact with her on
several occasions during the two years that elapsed before she reported being a victim of trafficking. It appears that Greek authorities had many more opportunities to become aware of the
situation of Ms L.E. than Cypriot authorities in the case of Ms Rantseva. This finding is therefore a serious regression on a fundamental aspect of identification, i.e. its proactive character288.
Finally, Greek authorities’ failure in relation to the obligation to conduct an effective investigation and prosecution are the subject of a more detailed and coherent analysis by the Court. The
first series of flaws identified relate to delays in the institution of criminal proceedings. 289 Secondly, the Court highlights a number of shortcomings, including considerable delays, that had
compromised the effectiveness of the preliminary inquiry and the subsequent investigation 290.
Lastly, the Court points to the failure of Greek authorities to establish contact or initiate coop284
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eration with Nigerian authorities in order to find and arrest the accused, a Nigerian national 291.
On this point, it is indeed coherent with the reasoning it has developed in Rantsev where, recalling that “Member States must take such steps as are necessary and available in order to
secure relevant evidence, whether or not it is located in the territory of the investigating State”,
292
the Court found Cyprus to be in breach of its obligations to initiate transnational judicial
cooperation in order to obtain evidence located in Russia293.
4.2.4 J. and Others and Chowdury and Others
While the ECtHR’s two first human trafficking judgments related to sexual exploitation, the
Court’s last two judgments relate to a more hidden but not less prominent form of trafficking:
trafficking for labour exploitation294. J. and Others v Austria295 and Chowdury and Others v
Greece296 relate to trafficking into domestic and agricultural work respectively297. J. and Others v Austria concerns the human trafficking allegations brought by three Filipino women who
were recruited in Manila to work as maids in a household in the United Arab Emirates (UAE).
Their employers took their passports and mobiles away from them and exploited them. The
abusive treatment continued during a three days’ stay in Vienna where their employers took
them, continuing to withhold their passports. After an incident where they were subjected to
extreme verbal abuse and threats to their physical integrity, they managed to escape. A few
months later they filed a criminal complaint in Austria, but the authorities found that they did
not have jurisdiction over the alleged offences committed abroad and discontinued the investigation concerning the events in Austria.
Chowdury and Others concerns 42 Bangladeshi nationals who were recruited without having
work permits between October 2012 and February 2013 to pick strawberries on the Manolada
farm in Greece. They worked every day from 7 a.m. to 7 p.m. under the supervision of armed
guards, and did not receive any of the promised wages. The applicants lived in makeshift huts
without toilets or running water. When 100 to 150 workers went to the two employers to demand their wages, one of the armed guards opened fire, seriously injuring 30 workers. The
wounded were taken to hospital and questioned by police. The employers and the armed overseer were arrested and tried for attempted murder and trafficking in human beings. However,
they were finally acquitted from both charges and only ordered to pay a small financial penalty.
In relation to the concept of trafficking and the way it relates to slavery, servitude and forced
labour, while J. and Others does not bring any development, Chowdury provides some positive as well as negative contributions. While in Rantsev and L.E. the Court had failed to establish for what exploitative purpose the victim had been trafficked, in Chowdury the Court engages – although to a limited extent - with the distinction between the different end purposes
of trafficking as established under Article 4. For the first time, it establishes a link between
trafficking and one of these conducts, finding that the applicants had been trafficked into
forced labour. This is a positive evolution since it provides more solid grounds for the asser291
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tion that trafficking falls under the realm of Article 4. However, the Court lacks clarity and
coherence in the way it establishes that link. Before explaining this point in more details, we
should highlight a number of positive contributions of this decision.
The first positive aspect relates to the importance given by the Court to the need to establish a
clear distinction between the conducts expressly prohibited under Article 4, in this case forced
labour and servitude. In recalling that the fundamental feature that distinguishes servitude from
forced labour “lies in the victims’ feeling that their condition is permanent and that the situation is unlikely to change” 298 , it highlights the importance of distinguishing between these
conducts in order to avoid impunity at the national level. Indeed, this is what happened in this
case, where the higher threshold of servitude had been unduly applied to a forced labour situation, resulting in the acquittal of the accused299. This is indeed an important contribution by
the Court: clarifying the scope of rights-holders’ rights and duty-bearers obligations under human rights law, in order to uphold judicial accountability of private actors.
Another positive aspect is the consideration of the irregular administrative situation of the victims as a vulnerability criterion that, if abused by the employer, may invalidate a possible initial consent to their work. In that context, the Court found that “[W]hen an employer abuses
his power or takes advantage of the vulnerability of his workers in order to exploit them, they
do not offer their work voluntarily”300.
However, what the Court fails to do in Chowdury is to make clear how the facts of the case
constitute trafficking into forced labour as opposed to simply forced labour. While the Court
reviews to some extent the existence of the two elements of forced labour, it fails to assess the
existence of the three constituent elements of trafficking. After establishing that the exploitation endured by the applicants amounted to forced labour, the Court simply says that “the facts
in question fall within the definition of trafficking in human beings of Article 3a of the Palermo Protocol and Article 4 of the European Anti-Trafficking Convention”, without any explanation. If the Court finds that the facts constitute trafficking for forced labour, it should identify
the elements that make it a trafficking case as opposed to a forced labour one. The Court seems
to simply follow the approach taken by the applicants in their allegations, where that same confusion between the two concepts is to be found301. Also, the Court fails to highlight that the
absence of a specific provision criminalizing forced labour in the Greek Penal Code certainly
contributed to that assimilation under Greek law, where servitude does appear in a specific
provision, while forced labour does not appear per se but only in the context of human trafficking302. While that confusion should have been highlighted by the Court, the Court actually perpetuates it.
As far as the scope of positive obligations triggered by the trafficking prohibition is concerned,
in Chowdury the Court reiterates the scope of states’ positive obligations under Article 4 and
the general principles that guide their implementation as identified in Rantsev and L.E.303 It
adds, for the first time, that it draws its inspiration from the manner the European Trafficking
Convention is interpreted by GRETA304, which is particularly welcome. Finally, it follows the
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same analytical framework used in Rantsev and L.E., reviewing compliance with three categories of duties: (1) to put in place an appropriate legal and administrative framework; (2) to take
protective operational measures; and (3) to effectively investigate and prosecute. When examining the facts of the case, however, not all aspects are subject to the same level of scrutiny.
The analysis under the first heading is, again, worryingly poor, even more than in L.E. On the
one hand, the Court fails to point to the Greek criminal law shortcomings in terms of establishing a separate and inclusive forced labour offense and a comprehensive definition of trafficking
that covers all exploitative purposes required under international law. And on the other hand,
there is no assessment of the preventive and protective aspects of the administrative and legislative framework, in a context where several Greek authorities had pointed to the need to revise
the normative framework applicable to migrants and the State had failed to do so305.
Under the second heading, in Chowdury the Court importantly recovers the broad proactive
approach to operational measures taken in Rantsev 306 , establishing that “the operational
measures taken by the authorities were not sufficient to prevent trafficking in human beings
and to protect the applicants from the treatment they were subjected to”307. To reach that conclusion, the Court followed a reasoning based on the same two aspects explored in Rantsev.
First, awareness of the general situation of trafficking for labour exploitation in Manolada’s
strawberry fields: the Court notes that the state was aware of the situation of abuse well before
the shooting, since it had been denounced by the press, the Ombudsman and three Ministers
who had requested the government to take appropriate measures.308 Secondly, awareness of the
particular situation of exploitation of the applicants: as foreign undocumented migrants, a couple of days before the shooting they had alerted the police that they were working without being paid, which should have triggered appropriate action.309
Finally, the Court finds a violation of the procedural obligation to investigate and prosecute
potential trafficking cases under Article 4(2) following a well-argued reasoning. It found, inter
alia, that the Patras Assize Court wrongly acquitted the accused because it confused two distinct purposes of exploitation for which trafficking may take place forced labour and servitude and applied to forced labour allegations the higher threshold of servitude, and transformed the penalty of imprisonment for serious bodily injury imposed on two of the accused
into a minor pecuniary penalty. Moreover, it found that the Court of Cassation’s prosecutor
arbitrarily refused to appeal in cassation against the acquittal under the human trafficking
charges, and that the right to an appropriate compensation for victims was not guaranteed310.
Turning to J. and Others this case shows some serious regressions with regard to States’ positive obligations. Most worryingly, the Court modifies the three broad categories of obligations
around which it had structured its assessment since Rantsev. It does so in two ways. On the one
hand, the first category disappears: the obligation to put in place an appropriate legal and administrative framework is not at all considered. Secondly, the scope of the second category of
obligations is considerably modified. Concerning the first point, it is hardly justifiable that the
Court suddenly avoids reviewing States’ compliance with the obligation to put in place an appropriate legal and administrative framework, a central obligation under its case law,311 not
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only on trafficking312 but also on the right to life,313 or on freedom from torture and the right to
family life in the context of sexual or domestic violence314. Once the Court admits a case and
starts reviewing whether Article 4 has been complied with, it is difficult to see how the particular circumstances of any given case would allow the Court to assess compliance with that Article without reviewing the adequacy of that State’s legal framework.
Turning to the second point, the heading “positive obligation to take protective and/or operational measures” (with minor variations depending on the judgment) becomes “positive obligation to identify and support the applicants as victims of human trafficking”.315 Again, this creates some confusion. Looking at the way these concepts have been applied in their respective
judgments, it appears that the concept of operational measures is broader than the one used in J.
and Others.
Finally, on the procedural duty to investigate and prosecute, the reasoning highlights a series of
shortcomings and is, moreover, juridically grounded not on international law but on Austrian
criminal and procedural law, whose adequacy had not been reviewed by the Court. Most worryingly, the Court agrees with the government that the events that took place in Austria during
the three days the applicants were subjected to domestic exploitation did not amount to trafficking because “the offence had already been completed in Dubai”, because the applicants
were only “[l]ooking after children, washing laundry, cooking food”, because the fact that they
had escaped proved that they were not exploited and, ultimately, because the exploitation
should have lasted for longer than three days to qualify as trafficking316. It is particularly serious that the Court incurs in such blatantly legally wrong – and potentially discriminatory –
findings.
To conclude, the unexplained and one-off change of structure in J. and Others might reveal
two things. First, the lack of priority given by the Court to the establishment of a comprehensive legal and administrative framework to combat trafficking, which is particularly serious
considering that this is the only heading that allows reviewing systematic shortcomings from a
pre-emptive perspective. And second, some lack of coherence or coordination within the Court.
Where a Court’s Chamber decides not to follow the same structure of reasoning followed by
the other Chambers in previous cases, this ultimately affects the overall clarity and coherence
of the Court’s case law in a specific field. Of course, I do not question the fact that the Court
might consider that it needs to modify the way it addresses a specific issue. However, if it does
so, one would hope that it would, for the sake of clarity, provide some explanation on why it
departs from examining potential violations of a specific provision on the basis of an established set of obligations317.

Springer, 2014, pp. 69-129; and R. Pisillo Mazzeschi, “Responsabilité de l’Etat pour violation …”, cit., pp. 311344 and 390-414.
312
It is the obligation that was first identified by the Court in its positive obligations’ case law under Article 4: see
Siliadin, paras. 89, 112 and 130-149.
313
See, for example, Osman v. the United Kingdom, Application n. 23452/94, Merits and Just Satisfaction, 28
October 1998 (Osman), para 115. For relevant ECtHR, IACtHR and HRC case law, see Pisillo Mazzeschi, “Responsabilité de l’Etat pour violation …”, cit., pp. 311-344.
314
See, for example, M.C. v. Bulgaria, Application n. 39272/98, Merits and just Satisfaction, 4 December 2003,
where it established that “effective deterrence against grave acts such as rape […] requires efficient criminal-law
provisions”, concluding that “States have a positive obligation inherent in Articles 3 and 8 of the Convention to
enact criminal-law provisions effectively punishing rape”, paras. 150 and 153.
315
Ibid., para 110.
316 Ibid., para 116.
317
More details on the implications of these judgments on States’ positive obligations will be given under the
relevant sections of Part II.

134

4.3

The Inter-American Court of Human Rights’ ruling in Hacienda Brazil Verde

At the end of 2016, the Inter-American Court of Human Rights issued its first judgment on a
human trafficking case. In Hacienda Brazil Verde Workers v Brasil318, the Court addresses the
abusive living and working conditions to which more than 100 workers were subjected to in
“Hacienda Brasil Verde”, one of the biggest cattle ranching companies in the north of Brazil
(State of Pará). Two groups of workers where considered as victims by the Court in this case: a
first group of 43 workers that was rescued by the Ministry of Work in 1997, following a complaint by the Comisión Pastoral de la Tierra (CPT), and a second group of 85 workers that was
rescued by the Ministry in 2000, following a complaint made by two workers who had managed to escape the ranch319. All workers had been recruited in poor areas of Brazil under false
promises of a decent job, and once transferred to the ranch were forced to work and prevented
to leave under the threat of violence. They were watched over by armed security guards, left
without adequate shelter or food, and never received the promised salaries. Despite several
raids in the ranch between 1988 and 2000 where more than 300 workers were rescued, no
criminal charges had been levelled at the company and none of the workers had received any
compensation.
4.3.1 On the prohibition of slavery, servitude, forced labour and trafficking in women
Following a similar reasoning to that developed by the ECtHR, the Court establishes that the
prohibitions of slavery, servitude, forced labour and trafficking in women included in Article
6(1) and (2) are of an essential character as they form part of the list of non-derogable rights as
established under Article 27(2) of the Inter-American Convention320. Recalling that this is the
first case directly related to Article 6 it is called to rule upon, the Court considers that it needs
to provide clarity on how the conducts prohibited under that Article should be interpreted. Indeed, it refers to the rule of evolutive or systemic interpretation as enshrined in Article 31(3)(c)
of the VCLT, which requires a treaty to be interpreted in the framework of the entire legal system prevailing at the time of the interpretation321, and applies it to Article 6 in order to ascertain the current meaning of these prohibitions.
On slavery, the Court reiterates its character as a jus cogens prohibition322 and finds that its
definition as established in the 1926 Convention has not changed substantially and is consolidated in international law323. However, having regard to the jurisprudence of other international tribunals, it considers that its interpretation has evolved and finds that the contemporary definition of slavery features two elements. First, it includes both the de iure or de facto situation
or condition of the victim, meaning that it is not restricted to chattel slavery and does not require establishing any “legal property” over a person (which would be unfeasible today)324.
Second, that what characterizes slavery is the exercise of “the powers attaching to the rights of
ownership” by the perpetrator, which requires establishing whether the attributes of property
have been exercised over a person. In light of the present-day evolution, this exercise should
318

Case of the Hacienda Brasil Verde Workers v. Brazil, Judgment of 20 October 2016, Series C No. 318 (Hacienda Brasil Verde) , For a brief analysis, see R. Plant, “Workers of the Hacienda Brasil Verde v Brazil: Putting
the Judgment in Perspective”, International Labor Rights Case Law, vol. 3(3), 2017, pp. 387-392; and T. Gos,
“Hacienda Brasil Verde Workers v. Brazil: Slavery and Human Trafficking in the Inter-American Court of Human Rights”, OxHRH Blog, 24 April 2017, http://ohrh.law.ox.ac.uk/hacienda-brasil-verde-workers-v-brazilslavery-and-human-trafficking-in-the-inter-american-court-of-human-rights/.
319
However, the Court appears to focus more on the violations relating to the second group when adjudicating the
case.
320
Hacienda Brasil Verde, para 243. Similarly, see Rantsev, para 283.
321
Hacienda Verde Brasil, paras 245-247.
322
Ibid., paras 249.
323
Ibid., para 268.
324
Ibid., paras 268-269.

135

be understood as the control exercised over a person that significantly restricts or deprives that
person of his or her individual freedom, with the intent of exploitation through the use, management, benefit, transfer or divestment of a person, and which is generally obtained through
violence, deception and/or coercion325. After listing a series of elements that should be considered in order to ascertain whether the attributes of property have been exercised, the Court
concludes that a situation of slavery represents a substantial restriction of the legal personality
of a human being326.
With regard to servitude, in order to identify the content of this prohibition the Court refers to
the Supplementary Convention on Slavery – confirming the assumption that practices similar
to slavery and servitude are in fact the same – and to the interpretations of the notion of servitude made by the ECtHR in its servitude case law327, to reach the conclusion that servitude
under Article 6(1) of the ACHR must be interpreted as “the obligation to perform work for
others, imposed by coercion, and the obligation to live on another person's property, without
the possibility of changing that condition”328.
On trafficking, having considered the Palermo Protocol, the European Trafficking Convention
and the ECtHR’s view that the notion of trafficking in persons is subsumed under the prohibition of slavery, servitude and forced labour of Article 4 ECHR, the IACtHR finds that, in the
current stage of development of international human rights law, the notions of “slave trade and
traffic in women” in Article 6(1) have transcended their literal meaning to protect all “persons”
being trafficked, not only women. They should therefore be read as “trafficking in persons”, in
accordance with the Palermo Protocol definition329. This is certainly an important decision,
which updates the reading of Article 6(1) in accordance with the evolution of international law.
Indeed, when the ACHR was adopted, trafficking was consistently considered a conduct that
only affected women, both at universal and regional level. Since at the end of the nineties a
new awareness relating to other types of trafficking has significantly changed the understanding of the notion of trafficking, a new reading of that ACHR prohibition based on Article
31(3)(c) of the VCLT was indeed required, in order to provide effective protection to victims
and potential victims under present-day circumstances.
Finally, in relation to forced labour, the Court simply reiterates the need to refer to the ILO
Forced Labour Convention definition, recalling the interpretation it made of this notion in the
Ituango Massacre case330.
The Court then applies these concepts to the facts. Having ascertained that the circumstances
of the case included, inter alia, deceit, coercion, exploitation, limitation of the freedom of
movement, lack of salary and degrading living and working conditions331, the Court establishes that the conditions the workers were subjected to not only amounted to bonded labour and
forced labour332, but also reached the higher threshold of slavery, since control as a manifestation of the right to property was exercised333.
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It also finds that the circumstances of the case amounted to trafficking in persons since the
victims were recruited from the poorest regions of the country through fraud, deceit and false
promises, according to established patterns of human trafficking in Brazil as described by relevant experts and victims themselves334. Importantly, this assessment points to the element of
recruitment and movement, i.e. the “action” element of trafficking, as the distinctive element
of trafficking as opposed to its forms of exploitation taken per se, an element the ECtHR failed
to substantiate in its trafficking case law. In Chowdury, for example, the ECtHR carefully assessed the existence of the two elements of forced labour, which also substantiated two elements of the trafficking definition, but then simply stated that the victims had been trafficked
without explaining why, i.e. how the third element, the action element, had been fulfilled. The
IACtHR reasoning is much clearer and more coherent in showing that the action element which entails movement - is the one that differentiates a forced labour/servitude/slavery situation from a trafficking into forced labour/servitude/slavery situation, and that this action element logically needs to be substantiated in order to establish that trafficking has indeed taken
place.
Finally, the Court considers that the alleged violations of other rights (i.e. physical integrity,
personal liberty, freedom of movement) is subsumed under the concept of slavery, since that
crime has a “pluri-offensive” nature as it violates multiple rights. Indeed, these other violations
are referred to by the Court as being constitutive elements of slavery: they therefore do not
need to be identified again separately335.
4.3.2 On States’ positive obligations
The Court reiterates its positive obligations doctrine according to which it is not enough for
States to refrain from violating rights, since they are bound to adopt positive measures in that
regard336. Concretely, Article 6 read in conjunction with Article 1.1. requires not only that
nobody is subjected to slavery, servitude, trafficking or forced labour, but also that States take
all appropriate measures to put an end to those practices and prevent the violation of the right
not to be subjected to these conducts, in accordance with the duty to ensure the full and free
exercise of the rights of all persons under its jurisdiction337.

It adds that measures to prevent must include measures to reduce the demand that fuels labour
exploitation338. The Court then spells out in more details the content of State’s positive obligations in relation to slavery, servitude, trafficking in persons and forced labour, generally referred to by the Court as the duties to “prevent and investigate” such situations.
According to the Court, States have the obligation to:
(i) initiate ex officio and immediately an effective investigation to identify, prosecute and punish those responsible, when there is a complaint or reason to believe that persons subject to
their jurisdiction are subject to one of the cases provided for in Article 6.1 and 6.2 of the Convention;
(ii) eliminate all legislation that legalizes or tolerates slavery and servitude;
(iii) criminalize such figures, with severe penalties;
(iv) conduct inspections or other measures to detect such practices, and
334
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(v) take measures to protect and assist victims339.

The Court insists on the duty to adopt comprehensive measures in order to comply with the due
diligence duty. To that effect, States should both have in place a legal framework that provides
adequate protection from these conducts and apply it340. When applying these principles to the
case, the Court finds that Brazil violated its positive obligations to prevent and prosecute the
trafficking of the 85 workers into conditions amounting to slavery.
Protection
The duty to protect victims is included by the Court in the list of States’ duties referred to
above. However, when developing its reasoning, the Court does not single it out as a separate
category, which already highlights a certain side-lining of protection and support measures in
the Court’s reasoning. Indeed, the protection aspect is not comprehensively developed by the
Court, who focuses on the preventive aspect of protection – avoiding a human rights violation
to take place or to last, which is indeed a fundamental aspect – while failing to address the reactive aspect of protection, where a rescued victim should be given access to, inter alia, protection, support and rehabilitation.
While applicants alleged the State must guarantee the recovery and rehabilitation of persons
subjected to “slave labour”341 in Brazil, and must inform them promptly of their rights and of
the social programs they can access to, the Court reviews obligations in this area only from the
perspective of the general policies adopted by the State. It considers that the State had generally increased actions at the national level in the areas of prevention and workers rehabilitation,
but then only refers to a law that guarantees access to unemployment benefits to workers rescued from forced labour or slavery in order to substantiate that claim 342 . The mentioned
measures do not appear to be comprehensive enough to cover slavery and trafficking victims’
protection and assistance needs.
Moreover, while it is indeed essential to look at general policies aimed at addressing victims’
protection needs from a structural perspective, assessing whether existing laws and mechanisms properly address such needs, this should not absolve the Court from looking at whether
protection and assistance have been provided to the victims in the concrete case. Nothing is
being said by the Court on the specific protection and support measures made available to slavery and trafficking victims under Brazilian law and on whether the victims exploited in the
Hacienda Brasil Verde have been informed about their rights in this context and enabled to
effectively access any of the relevant measures. On this point, the Court concludes that actions
and policies adopted by the State are sufficient and that it is not necessary for it to order additional measures. This is a questionable conclusion, since the Court fails to review whether specific protection and assistance measures for slavery and trafficking victims are provided for
both in law and in practice.
Prevention
On the contrary, the Court puts particular emphasis on the duty to prevent slavery, servitude,
trafficking or forced labour, and spells out in considerable detail what this duty requires. The
required comprehensive prevention strategy includes the need to: - prevent risk factors; strengthen institutions so that they can provide an effective response to the phenomenon; - take
339

Ibid., para 319 (translation by the author).
Ibid., para 320.
341
This is the term used under Brazilian law to refer to labour extracted from a person under conditions that
amount to, at the minimum, forced labour, servitude or slavery.
342
Ibid., para 469 b) and c).
340

138

preventive measures in specific cases where it is clear that certain groups of persons may be
victims of trafficking or slavery, which is even more stringent in light of the peremptory character of the prohibition of slavery and of the gravity of the human rights violations involved.
Turning to the facts of the case, the Court finds that a violation of the duty to prevent slavery
and trafficking has taken place, and manifested itself in two ways 343. First, despite its awareness that practices amounting to slavery or similar to slavery were taking place in Hacienda
Brazil Verde – an NGO had denounced this situation since 1988 and several inspections had
taken place between 1988 and 2000 – the State did not adopt preventative measures that could
be considered sufficient or effective to prevent slavery taking place in the mentioned location.
Indeed, the State should have intensified the inspections in order to eradicate slavery in the
ranch. Secondly, following the complaints by the two victims who managed to escape, one
being a minor, the police had failed to act promptly: too much time elapsed between the complaint and the inspections, and the intervention of the federal police was not properly coordinated.
It is also significant that the Court addresses the root causes of these situations, finding that the
State of Brazil did not address the structural historical discrimination of the 85 workers based
on their situation of extreme poverty (they were all recruited in the poorest regions of Brazil)
and illiteracy: their well-known vulnerability to exploitation and slavery had not been considered nor addressed by the State, in violation of Article 6 (1) of the American Convention read
in conjunction with Article 1(1) on non-discrimination344. This attention to the root causes of
exploitation and to the ensuing States’ duty to address structural discrimination as a determining factor is particularly welcome. It puts a long-awaited emphasis on the structural aspects of
slavery, trafficking and other forms of exploitation, highlighting how these phenomena are not
the result of isolated criminal actions but the consequence of structural situations of inequality
that the State fails to address and is thus responsible for perpetuating. Only one criticism can be
levelled at the Court in this context. When it refers to the shared “characteristics of particular
victimization”, it does not mention that the victims were not only poor and illiterate but also
afro-descendants. In light of the serious and structural nature of racial discrimination against
afro-descendants in Brazil and in the region, the Court should further develop its analysis by
including racial discrimination as one of the multiple or intersecting grounds of discrimination
that constitute a major obstacle to the enjoyment of the rights enshrined in the ACHR, including the right to be free from slavery and human trafficking345.
Based on all these findings, the Court concludes that the State did not act with the due diligence required to adequately prevent the situation of slavery victims were subjected to and that
it did not act as could have been reasonably expected to put an end to the mentioned violation.
It thus established a violation of Article 6(1) ACHR, related with, inter alia, Article 1(1)346.
Prosecution
Turning to the examination of violations in the judicial sphere, the Court recalls that the prohibition of slavery and other practices prohibited under Article 6 also entails the State’s positive
obligation to initiate ex officio an investigation in order to establish the corresponding individual responsibilities when States are aware of an act prohibited under Article 6, referring to it as
a due diligence obligation. The Court eventually finds a violation of that duty because unjustifiable delays and procedural obstacles ended-up with the dismissal of the case without judicial
343

Hacienda Brasil Verde, paras. 326-328 and 342.
Ibid., 339-341.
345
In this vein, see T. Gos, “Hacienda Brasil Verde Workers v. Brazil: Slavery …”, cit.
346
Ibid., 343.
344

139

proceedings on the merits taking place, which is of particular concern due to the seriousness of
the human rights violations involved347. It also established that the fact the crime of slavery is
prescriptible under Brazilian law is contrary to international law and represents a major obstacle to victim’s access to justice.
In terms of reparations, the Court decided that Brazil must reopen the investigation and conduct it according to a number of criteria348, modify the law in order to make the crime of slavery and its analogous forms imprescriptible 349 , and pay victims a compensation for nonpecuniary damage (between 30.000 and 40.000 US dollars per worker)350.
However, the Court fails to adequately review whether the State complied with another positive obligation which is fundamental to prosecution: the criminalization duty. Indeed, the Court
did not accede to the applicants’ request that Brazil should modify the definition of human trafficking in its domestic law, since the human trafficking offence under Brazilian law only includes trafficking for the purpose of sexual exploitation. The applicant quite rightly argued that
according to the Palermo Protocol, the State must criminalize trafficking in persons so as to
include any type of trafficking, including trafficking for labour exploitation351.
The reasoning followed by the Court on this point is highly questionable 352. Instead of requiring the State to conform its national legislation to the contemporary definition of trafficking,
the one the Court said should be used to update the understanding of trafficking under Article
6(1) and (2) of the ACHR353, the Court considers that the fact that trafficking is typified solely
for the purpose of sexual exploitation has had no major impact in the present case since the
trafficking for labour exploitation cases concerned were covered by Article 207 of the Criminal
Code354. This provision reads "Recruiting workers through deceit, in order to take them from
one locality to another in the national territory: Penalty - detention of one to three years, and
fine”. As is apparent, this provision is far from complying with the requirements of the trafficking for labour exploitation offense under international law: in addition to failing to name that
offense as trafficking, many of the elements of the trafficking definition are missing and the
penalty is excessively low.
In order to abide with the ACHR prohibition of trafficking which in the words of the Court
should be interpreted according to the Palermo Protocol’s definition, one of the central obligations of Brazil should be to criminalize that conduct according to the definition enshrined in
that treaty. By failing to do so, the Court fully contradicts its doctrine on States’ positive obligations as developed since Velasquez Rodriguez and reiterated at the beginning of this same
judgment, where the Court established that States’ positive obligations in relation to slavery,
servitude, trafficking in persons and forced labour require the State to “(iii) criminalize such
figures, with severe penalties”355. It would be untenable to argue that the Palermo Protocol
definition informs the interpretation of the prohibition of trafficking under Article 6(1) ACHR
only rationae personae, i.e. as far as the categories of victims is concerned, but not rationae
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materiae, i.e. as far as the purposes of exploitation are concerned. Assuming the contemporary
definition of trafficking should inform all requirements related to States’ obligations under the
American Convention. States party to that treaty should criminalize trafficking according to the
Palermo Protocol’s definition, in the same way that they should criminalize forced labour according to the ILO Forced Labour Convention’s definition.
With regard to the Court’s assertion that any shortcoming in the definition of trafficking in
persons had no impact on the impunity of human rights violations identified in this case 356, this
is again questionable, for two reasons. First, proper criminalization of conducts under Article
6(1) should be assessed by the Court per se, regardless of the impact that criminalization may
have had on the case under review, as this is a fundamental duty in terms of, inter alia, prevention of the human rights violations concerned. The fact that a deficient criminal law provision
can violate the ACHR per se without requiring a causational link with the abuses identified in
the given case has been recognized in the case law of both the IACtHR357 and the ECtHR358.
Secondly, this appears to be an arbitrary statement by the Court. On what basis can the Court
state that what it actually describes as “shortcomings in the definition” had no impact on the
impunity that prevailed in this case? It is argued that a more comprehensive criminalization of
trafficking with stronger penalties - and perhaps clearer jurisdictional rules – may have prevented the case to languish during ten years before different tribunals and to end up being
struck-out because the law established that the offense had already prescribed.
In addition, the need to specifically outlaw the conducts prohibited under Article 4 ECHR has
been established by the ECtHR in Siliadin, a case that involved similar circumstances, where
France argued that despite the absence of a specific provision criminalizing servitude and slavery, other criminal offenses covered the conduct at stake. In Siliadin, the Court observed that
“slavery and servitude are not as such classified as offences under French criminal law” and
with reference to the other provisions referred to by the French authorities as applicable to the
case, it held that:
those provisions do not deal specifically with the rights guaranteed under Article 4 of the
356
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and 27-34.
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Convention, but concern, in a much more restrictive way, exploitation through labour and subjection to working and living conditions that are incompatible with human dignity.359

That same issue was examined again by the Court in two similar cases 360. In all of them the
Court found that the criminal legislation in force at the material time did not afford the applicant practical and effective protection against the abuses. In that context, a more thorough
analysis of this aspect by the IACtHR in Hacienda Verde Brasil would have been timely, in
particular on whether trafficking was adequately criminalized under national law and on the
importance of this aspect in the broader context of States’ positive obligations.
4.3.3 Conclusion
This judgment contributes to the understanding of the prohibition of trafficking in international
law and the positive obligations it entails on a number of aspects, of which we would like to
highlight the following. Firstly, the Court identifies the exploitative conducts the applicants
were subjected to and, right thereafter, whether the situation might additionally be qualified as
trafficking into these exploitative situations. This brings in a coherence and clarity that is missing in the ECtHR trafficking case law. The Court unproblematically establishes a link between
the exploitative conducts of slavery, servitude and forced labour on the one hand, and trafficking on the other hand. The finding that these exploitative conducts as well as trafficking have
taken place follows a logical reasoning. Firstly, the fulfilment of the constituent elements of the
exploitative conducts is assessed, in order to establish whether the threshold of forced labour,
servitude or slavery has been reached. And secondly, the Court makes - implicitly - clear that
the “means” and “purpose” elements being already subsumed under the mentioned exploitative
conducts, what is left to substantiate in order to assess the existence of human trafficking is the
“action” element, which the Court proceeds to assess.
This clarifies the relationship between these conducts, where trafficking requires an additional
element to be proved, which relates to the process that led the victims to be subjected to exploitation (emphasis added). If that process fulfils the requirements of the “action” element of
the trafficking definition, these situations also amount to trafficking. If it does not fulfil these
elements, trafficking cannot be established and the conducts will be found to “solely” amount
to forced labour/servitude/slavery per se. This reasoning very well captures the fact that trafficking is a slightly broader offense than forced labour/servitude/slavery as it includes a particular process through which victims are brought into forced labour/servitude/slavery. However,
if that process did not take place or cannot be demonstrated, the forced labour/servitude/slavery
remain established and must produce their legal effects per se. Clearly, trafficking adds up to
forced labour/servitude/slavery, where the focus on the latter conducts should not be diverted
as these are the cornerstone of the vast majority of exploitative situation, to which trafficking
“only” adds a process aspect.
The Court’s reasoning clearly points to the element of recruitment and movement as the distinctive element of trafficking as opposed to its forms of exploitation taken per se, establishing
a clear and fluid relationship between trafficking and the other conducts. Where the ECtHR
sees them as either impossible to link or, more recently, as totally assimilated (in Chowdury),
the IACtHR rightly describes them as closely related, without committing the mistake of assimilating them. A reasoning that would normally be considered as quite obvious is in the present context of conceptual chaos created by the ECtHR to be considered as an important con359
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tribution to the international human trafficking case law. Hopefully, it will influence the ECtHR’s approach.
Another positive contribution is that the range of positive obligations identified by the Court
applies to all conducts prohibited under Article 6(1) and (2). The scope of the broad categories
of positive obligations applicable to slavery, servitude and forced labour, on the one hand, and
to trafficking, on the other hand, are the same. This is also a more coherent approach than the
one taken by the ECtHR, who has generally found the broad range of positive obligations corresponding to the three Ps applicable to trafficking cases, while in forced labour and servitude
cases it only identified obligations in the area of criminalization and prosecution361. It is to be
hoped that the latest ECtHR’s case in this field, i.e. Chowdury, where the Court found for the
first time both forced labour and trafficking to have taken place (even if it assimilated the two
concepts) and thus attached the same broad scope of obligations to the two concepts, will pave
the way to a more coherent approach of the ECtHR to positive obligations where prevention
and protection duties are also attached to forced labour/servitude/slavery cases per se362.
That being said, some shortcomings in the IACtHR’s reasoning should also be highlighted.
Firstly, the Court focuses almost exclusively on prevention and prosecution, where obligations
in the area of protection and assistance to victims are addressed to a very limited extent.
Also, the Court fails to adequately review whether the State complied with another fundamental obligation: the criminalization duty. While the applicant quite rightly argued that according
to the Palermo Protocol, the State must criminalize trafficking in persons so as to include any
type of trafficking, including trafficking for labour exploitation, the Court failed to require to
Brazil that it adapts its national legislation to the contemporary definition of trafficking. This is
a particularly serious concern. It is indeed fundamental that international human rights courts
require that States criminalize the conducts that are prohibited under the conventions they are
in charge of monitoring in line with the international definition of these conducts, as proper
criminalization in internal law is instrumental for implementing a wide range of other positive
obligations.
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See Siliadin, CN and V. v France and CN v United Kingdom.
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CHAPTER IV
KEY FINDINGS ON THE CORE ASPECTS OF THE HUMAN
RIGHTS-BASED APPROACH TO TRAFFICKING

Introduction
In Part I of this work, we examined the concept of human rights-based approach as it was first
developed within the UN, in the context of its work on development cooperation. We then
turned to examine the different perspectives taken to address human trafficking in international
law, both at the universal and at the regional level, and the extent to which the concept and
core principles of a human rights-based approach have been incorporated in that legal
framework. In order to close this part of the study, it is now appropriate to reach some
preliminary findings on a number of aspects. First, on the extent to which the human rightsbased approach to trafficking follows in the footsteps of the 2003 UN Common Understanding
on a human rights-based approach 1 and remains faithful to its core elements (section 1.1).
Second, on how the core elements of this approach have been understood in the context of
human trafficking, which will lead us to summarize and systematize the way in which the main
aspects of the human rights-based approach should be filled in with content when applying it
to the context of trafficking (section 1.2). And finally, on the extent to which the human rightsbased approach, as just defined, has permeated the international law of human trafficking and
has promoted the integration between separate international law regimes (section 2).

1. Main features of the human rights-based approach to human trafficking
In relation to the first aspect, we will start by reviewing the extent to which the instruments that
take a human rights-based approach to trafficking directly or indirectly refer to the 2003 UN
Common Understanding, before turning to examining the extent to which the most relevant
international bodies in the field of trafficking refer to that approach when describing their
understanding of that notion.
1.1. Following in the footsteps of the concept of human rights-based approach to
development cooperation
1.1.1. International instruments’ source of inspiration
We have seen that the approach taken by the Trafficking Principles and Guidelines2 is fully
coherent with the concept of human rights-based approach agreed upon by UN agencies in
2003 in the area of development cooperation, as the Commentary to that instrument makes
clear when referring to “the lessons learned in developing and applying a human rights-based
1

United Nations Development Group, The Human Rights Based Approach to Development Cooperation:
Towards a Common Understanding among the United Nations Agencies, 2003
2
OHCHR, Recommended Principles and Guidelines on Human Rights and Human Trafficking, 2002.
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approach in other areas, such as development” 3 . Indeed, the Trafficking Principles and
Guidelines were adopted when the human rights-based approach to development cooperation
had already been conceived and applied by a number of UN agencies, and at the time when its
formal recognition in the 2003 agreement was being discussed. It was thus clearly inspired by
that ongoing process, even if this instrument was adopted slightly before the 2003 UN
agreement. The Commentary confirms the adherence to that approach when it takes as a
reference the same three key elements enshrined in the 2003 UN Common Understanding,
transposing them to the area of trafficking as follows:
1. As policies and programs are formulated, their main objective should be to
promote and protect rights;
2. Core principles and standards derived from international human rights law should
guide all aspects of the response at all stages;
3. A human rights-based approach identifies rights-holders (for example trafficked
persons, individuals at risk of being trafficked, individuals accused or convicted of
trafficking-related offences) and their entitlements and the corresponding dutybearers (usually States) and their obligations. This approach works towards
strengthening the capacity of rights-holders to secure their rights and of dutybearers to meet their obligations.4
The link between the 2003 UN Common Understanding and the Trafficking Principles and
Guidelines is thus clearly established. At the European level, the extent to which the original
UN human rights-based approach has been integrated into the relevant instruments may be
reflected in the extent to which the Trafficking Principles and Guidelines might have been
taken as a reference. While no explicit reference is made to in the text of the European
Trafficking Convention, its Explanatory report acknowledges that the Convention took the
same stance as the Trafficking Principles and Guidelines when drafting the chapter on
protection measures. The report highlights that Chapter III is an essential part of the
Convention as it is centred on protecting the rights of trafficking victims “taking the same
stance as set out in the United Nations Recommended Principles and Guidelines on Human
Rights and Human Trafficking: ‘The human rights of trafficked persons shall be at the centre
of all efforts to prevent and combat trafficking and to protect, assist and provide redress to
victims’” 5.
This recognition establishes an undisputable link between the European Trafficking
Convention and the Trafficking Principles and Guidelines. As far as the EU Trafficking
Directive is concerned, it does not refer in any way to the Trafficking Principles and
Guidelines. However, it refers to the European Trafficking Convention as a crucial step in the
process of enhancing international cooperation against trafficking 6, establishing a link with
that instrument which is itself, as we have just seen, inspired in the Trafficking Principles and
Guidelines.
In conclusion, even if all of the mentioned instruments do not directly refer to the UN
Common Understanding and the Trafficking Principles and Guidelines, what becomes
apparent is that each of these instruments recognizes a foundational or inspirational link with
the preceding one. The Trafficking Principles and Guidelines acknowledge their adherence to
the theoretical construct of the UN Common Understanding (not directly – since they precede
it in time - but through their Commentary), the European Trafficking Convention refers to the
3

OHCHR Commentary to the Trafficking Principles and Guidelines, cit., p. 50. See Chapter II, section 3.3.1.1.
OHCHR Commentary to the Trafficking Principles and Guidelines, cit., p. 50. The same formulation is
reproduced in OHCHR, Human Rights and Human Trafficking, Fact Sheet nº 36, 2014, p. 8.
5
Explanatory Report to the European Trafficking Convention, para 125.
6
Preamble, Recital 9.
4
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Trafficking Principles and Guidelines, and the EU Trafficking Directive refers to the European
Trafficking Convention. A certain sequence and continuity between all of them is clear, where
the UN Common Understanding and the Trafficking Principles and Guidelines are the original
sources, the first one that have incorporated the human rights-based approach: the former
defines it as a general concept – even if it is to be applied to development cooperation -, and
the latter to applies it to the regulation of a particular field. The latter instrument became the
primary source of the human rights-based approach applied to trafficking, which directly or
indirectly inspired the following ones.
1.1.2. International bodies’ understanding of a human rights-based approach to trafficking
1.1.2.1.

Working Group on Trafficking

The Working Group on Trafficking established by the Conference of the Parties in charge of
monitoring the Palermo Protocol has referred to that approach on a number of occasions, either
explicitly or implicitly through references to its core elements and principles. In its first report,
it called upon States parties to the Palermo Protocol to “[a]dopt a human rights-based approach
to victim protection and assistance that is not contingent on the citizenship and immigration
status of the victim”7. It its next report, it recommended that States parties “make better use of
[…] the Recommended Principles and Guidelines on Human Rights and Human Trafficking of
the Office of the United Nations High Commissioner for Human Rights, which were produced
to support the implementation of the Trafficking in Persons Protocol”8.
The Working Group also called upon States to “apply a victim-centred approach, with full
respect for the human rights of victims of such trafficking” when developing a comprehensive,
multidimensional response to trafficking in persons 9 , and to develop guidelines for law
enforcement officials on culture-, gender- and age-sensitive responses to victims of
trafficking10. It urged States to consider the special vulnerabilities of various populations in
relation to consent such as children or persons with disabilities11, but also to seek to effectively
integrate civil society into national, regional and international prevention and protection
strategies 12 and to establish national coordination mechanisms involving a broad range of
governmental and non governmental stakeholders13, thereby calling upon States to incorporate
the key principles of non-discrimination and participation. The focus on capacity building is
also strong where the Working Group consistently insisted on the need for specialized training
for a wide range of governmental and non-governmental workers 14 and on ensuring better

7

UNTOC, Report of the meeting of the Working Group on Trafficking in Persons held in Vienna on 14 and 15
April 2009 (Report WG on Trafficking 2009, First Session), CTOC/COP/WG.4/2009/2, para 13(a).
8
UNTOC, Report of the meeting of the Working Group on Trafficking in Persons held in Vienna from 27 to 29
January 2010 (Report WG on Trafficking 2010, Second Session), CTOC/COP/WG.4/2010/6, para 8.
9
Report WG on Trafficking 2010, Second Session, para 9.
10
Report WG on Trafficking 2010, Second Session, para 10. See also UNTOC, Report of the meeting of the
Working Group on Trafficking in Persons held in Vienna from 16 to 18 November 2015 (Report WG on
Trafficking 2015, Sixth Session), CTOC/COP/WG.4/2015/6, para 26.
11
UNTOC, Report of the meeting of the Working Group on Trafficking in Persons held in Vienna from 6 to 8
November 2013 (Report WG on Trafficking 2013, Fifth Session), CTOC/COP/WG.4/2013/5, para 12.
12
Report WG on Trafficking 2010, Second Session, para 11. See also Report of the meeting of the Working
Group on Trafficking in Persons held in Vienna from 10 to 12 October 2011 (Report WG on Trafficking 2011,
Forth Session), CTOC/COP/WG.4/2011/8, paras. 28 and 42, and Report WG on Trafficking 2013, Fifth Session,
paras. 5 and 38.
13
Report WG on Trafficking 2009, First Session, para 17; Report WG on Trafficking 2010, Second Session, paras
18 and 19; Report WG on Trafficking 2015, Sixth Session, paras. 12 and 16.
14
Report WG on Trafficking 2009, First Session, paras. 9 and 10; Report WG on Trafficking 2010, Second
Session, paras. 20, 61 and 61; Report WG on Trafficking 2015, Sixth Session, paras. 13 and 33; Report WG on
Trafficking 2015, Sixth Session, paras. 13 and 14.
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financing of victim assistance services15. Although less prominent, references to accountability
are also to be found in the Working Group recommendations16.
Considering that the vast majority of these aspects are not integrated in the Palermo Protocol,
the calls made by the Working Group, an open-ended governmental group, to recognize and
integrate them is particularly relevant, as is the call to refer to the Trafficking Principles and
Guidelines.
1.1.2.2.

Special Rapporteur on trafficking

In her report to the Human Rights Council taking stock of the first ten years of the mandate, the
Special Rapporteur on trafficking highlights that a human rights-based approach has been
integral to the mandate since its inception, including because “prioritizing other concerns such
as crime prevention and migration control over human rights distorts the nature of the problem
and obscures the most important and effective solutions”17. In describing this approach, the
Special Rapporteur relies on the description made in the Commentary to the Trafficking
Principles and Guidelines, reproducing it almost literally:
As policies and programmes are formulated, their main objective should be to promote and
protect rights; a human rights-based approach identifies rights-holders (for example trafficked
persons, individuals at risk of being trafficked, individuals accused or convicted of traffickingrelated offences), their entitlements and the corresponding duty-bearers (usually States) and
their obligations. A human rights-based approach works towards strengthening the capacities of
rights-holders to secure their rights and of duty-bearers to meet their obligations; and core
principles and standards derived from international human rights law (such as equality and
nondiscrimination, universality of all rights, and the rule of law) should guide all aspects of the
response at all stages.18

The Special Rapporteur therefore fully takes on board the perspective that first originated in
the 2003 UN Common Understanding and was later assumed by the Trafficking Principles and
Guidelines. This is indeed relevant, as the Special Rapporteur is the only UN human rights
expert on human trafficking, mandated by the UN Human Rights Council to, inter alia,
promote the effective application of relevant international norms and standards and to
contribute to their further improvement19.
In the framework of her mandate, the Special Rapporteur has provided guidance of the
interpretation and implementation of all key elements of this approach, as will be explored in
more details under Part II. However, when describing the human rights-based approach in
more general terms, we should highlight that she has puts particular emphasis on three aspects:
first, that the human rights of trafficked persons shall be at the centre of all efforts to combat
trafficking and to protect, assist and provide redress to those affected by trafficking; second,
that anti-trafficking measures should not adversely affect the human rights and dignity of the
persons concerned 20 ; and, finally, that consultation with those who will be or have been

15

Report WG on Trafficking 2009, First Session, para 13(g).
Report WG on Trafficking 2015, Sixth Session, para 17 and 22.
17
Special Rapporteur on trafficking, Report to the Human Rights Council, 2014, A/HRC/26/37/Add.2 (Special
Rapporteur on trafficking Report HRC 2014), para 35.
18
Ibid., para 37. See also Special Rapporteur on trafficking, Report to the Human Rights Council, 2012,
A/HRC/20/18 (Special Rapporteur on trafficking Report HRC 2012), devoted to the human rights-based approach
to the administration of criminal justice in cases of human trafficking, para 13.
19
Human Rights Council, Special Rapporteur on trafficking in persons, especially women and children,
Resolution 8/12, 18 June 2008, paras. 4(b) and (e).
20
Special Rapporteur on trafficking Report HRC 2014, para 35.
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affected by potential anti-trafficking measures is essential to a human rights approach to
trafficking21.
1.1.2.3.

CEDAW

In its recent General recommendation on gender-based violence22, CEDAW confirms in fairly
explicit terms that States need to adopt a human rights-based approach in addressing genderbased violence, a concept that subsumes trafficking in women. In doing so, it refers to all the
elements that have been identified as constituting a human rights-based approach, describing
them in a sole paragraph23. In relation to the first core aspect, it refers to the need to adopt
measures in the area of prevention, protection as well as prosecution (where a broad range of
measures in these three areas are listed in the rest of the text24) and to implement them “with an
approach centred around the victim/survivor”. It thereafter refers to the integration of the core
human rights principles: - non-discrimination, by recalling the need to take into account the
“intersecting forms of discrimination” women are subjected to; - participation, by referring to
the fact that “measures should be designed and implemented with the participation of women”;
- and accountability, by referring to the need to adopt measures in the area of both monitoring
and redress. Finally, it refers to capacity building and empowerment, the third core element of
the approach, calling upon States to implement measures “acknowledging women as right
holders and promoting their agency and autonomy, including the evolving capacity of girls,
from childhood to adolescence”. Clearly, in this more recent reflection on this topic, CEDAW
has recognized all components of a human rights-based approach as key in the fight against all
form of gender-based violence, including women’s trafficking.
1.1.2.4.

EU Experts Group on Trafficking

In 2004, the EU Experts Group in Trafficking in Human beings issues a seminal and detailed 239 pages long - report which reflects its understanding of a human rights based approach to
trafficking, before any other body has issued any comparable pronouncement on this issue. At
that time, only the Trafficking Principles and Guidelines had been issued on this topic, where
the European Trafficking Convention was still being negotiated and EU law was very far from
reflecting a human rights perspective in this field. In the part specifically devoted to the
meaning and consequences of a human rights based approach, the Experts Group recognized
the importance of the Trafficking Principles and Guidelines, referring to it as “an important
instrument in the development of such an approach”25. It then considers that the integration of
a human rights perspective is fundamental for the analysis of the phenomenon of trafficking
and the development of an effective response to it26.
The Experts Group then described its understanding of this approach as follows:
Essentially, a human rights approach integrates the norms, standards and principles of the
international human rights system into legislation, policies, programmes and processes.
Essential elements of a human rights based approach are the observance of human rights
norms, including the principle of non-discrimination, standard setting and accountability,
recognition of human beings as subjects and holders of rights, including the right to security,
participation, empowerment and the integration of a gender, child rights’ and where
21

Ibid., para 38.
CEDAW Committee, General recommendation No. 35 on gender-based violence against women, updating
general recommendation No. 19 (“General recommendation n. 35”), CEDAW/C/GC/35, 2017.
23
Ibid., para 28.
24
Ibid., paras 29-33.
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applicable, ethnic perspective. More generally, it could be said that a human rights approach
places people and their human rights at the centre of the agenda27.

The Group thereby confirms its adherence to the main core aspects of the human rights-based
approach concept as described in Chapter I, as further confirmed by the description of its
understanding of the main aspects of the approach. A first set of elements described by the
Experts Group clearly refers to the first and third core elements, human rights realization and
empowerment/capacity building, as follows:
- Observance of human rights norms;
- Recognition of human beings as subjects and holders of rights;
- Trafficked persons as holders of rights and as subjects;
- Prevention28;

Under the central requirement of the observance human rights norms, the Group refers to both
the protection and the prosecution side of this duty. On the one hand, this approach entails the
duty to respect and protect the rights of individuals. On the other hand, it entails the duty to
investigate human rights violations, punish violators and provide effective remedies for
victims29. Prevention is also addressed, but under a separate heading, most probably with the
view to put emphasis on the importance of this neglected aspect. Indeed, the Experts generally
highlight that its report puts more emphasis on prevention and protection, considering these
area as “lagging behind in comparison to the area of law enforcement” 30 . Moreover, the
Experts Group refers to the broader duty to respect all human rights as enshrined in major
human rights instruments, underlining that “at a minimum, measures must not conflict with or
otherwise undermines human rights law”, insisting on the need to avoid practices and policies
that adversely affect the human rights of individuals, in particular of trafficked persons as well
as women, migrants, internally displaced persons, refugees and asylum seekers 31 and
prostitutes 32 . Indeed, it readily affirms that the human rights based approach opposes the
instrumentalization of trafficked persons, as they are first and foremost holders of rights as
victims of a serious human rights violation.33
The observance of human rights norms together with the recognition of human beings as
subjects and holders of rights refers to the need to identify duty-bearers and their human rights
obligations and rights-holders and their human rights entitlements. The language used by the
Experts Group when describing this aspect is strikingly similar to the one used in the 2003 UN
Common Understanding, highlighting the extent to which the UN concept underlies the EU
Experts Group understanding of the human rights based approach to trafficking:
This recognition implies the identification of the human rights claims of right-holders along
with the corresponding human rights obligations of duty-bearers, as well as the identification of
immediate, underlying and structural causes of human rights violations34.

The reference to the latter aspect by the Group is an acknowledgement of the added value of
using the human rights framework as a tool for deepening the analysis. That approach not only
calls upon States to identify the human rights claims of right-holders and the human rights
obligations of duty-bearers, but also to expand the focus by identifying and addressing the
27
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more profound and systemic causes of trafficking in terms of underlying human rights
violations, a feature that is, as we highlighted under Chapter I, fundamental to the approach as
conceived in 2003.
Empowerment directly derives from the recognition of human beings, and in particular of
trafficked persons, as subjects and holders of rights. As the Experts Group makes clear, this
does not only mean that trafficked persons are entitled to protection and minimum treatment as
victims of serious human rights violations, but also that they are to be seen as “active actors
seeking to change their situation” 35 . This dual aspect requires that “assistance and support
should go together with strategies which aim for empowerment, emancipation, social inclusion
and participation of trafficked persons and other affected groups”36. Indeed, a human rightsbased approach should aim at giving victims the power, capacities and access needed to take
back control of their lives and towards facilitating their speaking up for their own rights37.
A second set of elements listed by the Experts Group refers to the second core element of the
approach: the crosscutting human rights principles, which should inform both the process and
the outcome of any human rights-based policy or strategy. The Group refers to them as
follows:
- Principle of non-discrimination;
- Integration of a gender and ethnic perspective;
- Participation:
- Standard setting and accountability38.

Discrimination is addressed under different perspectives: ensuring that anti-trafficking policies
do not discriminate against women or other groups39, that trafficked persons are not subjected
to discriminatory treatment based on their gender, ethnicity, immigration or/and social status 40,
that combatting the vulnerability to exploitation and trafficking of certain discriminated groups
be addressed as a priority in prevention strategies41, and that a gender and ethnic perspective is
introduced in order to address the different ways in which women or certain ethnic groups are
affected by trafficking in terms of, for example, the sectors of exploitation, the type of abuse
they endure and their different protection needs42.
Similarly to the Special Rapporteur on trafficking, the Experts Group considers participation as
a particularly fundamental aspect of any human rights-based approach to trafficking, requiring
a high degree of participation and cooperation of all actors involved, including national human
rights institutions, NGOs dealing with trafficked persons, relevant groups in target industries,
trafficked persons themselves, governmental agencies and international organizations, where
participation requires access to policymaking processes, information, resources and redress or
complaint mechanisms43. Finally, accountability requires the translation of commitments into
concrete standard and goals along with indicators by which progress can be measured, the
gathering of accurate data and the establishment of mechanisms to monitor and evaluate the
impact of anti-trafficking laws, policies and programmes, with the participation of civil society
organizations44.
35
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1.1.2.5.

GRETA

GRETA consistently refers to the need to adopt a human rights-based approach to trafficking,
reiterating in its country reports that this approach is the main added value of the European
Trafficking Convention45 and that its adoption remains at the centre of its second evaluation
round46. GRETA describes this approach in some detail at the beginning of its country reports
to then review whether States have generally integrated that approach in their national
regulatory framework. Interestingly, when referring to the relevant legal basis in that context, it
does not only mention Articles 1(1)(b) and 5(3) of the Convention - the main on that approach
in the Convention - but also to the UN Trafficking Principles and Guidelines, recalling that this
instrument emphasizes that “the human rights of trafficked persons shall be at the centre of all
efforts to prevent and combat trafficking and to protect, assist and provide redress to
victims” 47 . This confirms the already mentioned link between the Convention and the
Trafficking Principles and Guidelines. The fact that GRETA recalls the relevance of that
instrument to States in its country reports shows the importance and centrality it assigns not
only to the human rights-based approach, but also to this UN soft law instrument as a
particularly significant manifestation of that approach.
When describing the core elements of this approach, GRETA refers to the following aspects:
-

“The Convention […] requires States to set up a comprehensive framework for the
prevention of THB, the protection of trafficked persons as victims of a serious human
rights violation, and the effective investigation and prosecution of traffickers”48.

This aspect refers to the three Ps – prevention, protection and prosecution – that are identified
as the main areas where human rights law and other international law commitments should be
realized.
-

“The Convention clearly defines trafficking as being first and foremost a violation of
human rights and an offence to the dignity and integrity of the human being; greater
protection is therefore needed for all of its victims”49.

This reflects the fact that: 1. trafficking must first and foremost be understood in terms of
human rights entitlements and obligations to be identified under human rights law; and 2. a
victim-centered approach is an essential aspect of this approach, where human rights
protection is a priority when conflicting interest are at stake.
-

“A strategy for combating trafficking in human beings must adopt a co-ordinated and
multidisciplinary approach, incorporating prevention, protection of victims’ rights and
prosecution of traffickers. The Convention contains various provisions in each of these
three areas, placing obligations on States to take appropriate measures, in partnership with
civil society and in co-operation with other States”50.

This reflects the principle of participation.
-

“[S]tress the need for States to also address trafficking in human beings as a form of
violence against women and to take account of gender-specific types of exploitation, as

45
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well as the particular situation of child victims of trafficking, in line with the relevant
international legal instruments”51.
This reflects the principle non-discrimination.
-

“The human rights-based approach to action against THB entails transparency and
accountability on the part of the State […]52. The human rights-based approach to antitrafficking policies advocated by the Convention requires adequate monitoring and
evaluation”53

This reflects the principle accountability.
-

“The human rights-based approach to action against THB entails […] the regular training
of relevant professionals, research and data collection, and the provision of adequate
funding for the implementation of all these measures54.
“[…] protection includes steps to secure that all victims of trafficking are properly
identified. It also involves measures to empower trafficked persons by enhancing their
rights to adequate protection, assistance and redress, including recovery and rehabilitation,
in a participatory and non-discriminatory framework”55.

This reflects the focus on capacity building and empowerment.
Finally, GRETA emphasizes that States’ positive obligations to respect, fulfil and protect
human rights also includes their duties to ensure “compliance by non-State actors, in
accordance with the duty of due diligence”, referring to the Rantsev case as an example of how
States may be held accountable for failing to comply with their prevention, protection and
prosecution duties in relation to the conduct of non-state actors56.
1.1.3. Conclusion
As far as instruments that affirm taking a human rights-based approach are concerned, we
highlighted how a connection exists between all of them. As mentioned, a certain continuity
between all of them is to be acknowledged, where the UN Common Understanding represents
a first agreement on what a human rights-based approach is, and the Trafficking Principles and
Guidelines the first text that reflects that approach as applied to trafficking.
Turning to international bodies that have a mandate to interpret, advice on and/or monitor the
implementation of instruments relevant to human trafficking, all of them agree not only on the
need to adopt a human rights-based approach to fight this phenomenon, but also on the core
elements of this approach. The core elements they all refer to reflect the three elements
framework developed in 2003, with both its substantive and methodological components.
We therefore conclude at the centrality and validity of the three elements framework of a
human rights-based approach as integrated in the Trafficking Principles and Guidelines and
described in the Commentary to this instrument - reproduced at the beginning of this Chapter -,
since all relevant instruments and bodies directly or indirectly confirm its validity and assume
its core elements.
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1.2. Systematizing the main features of a human rights-based approach to trafficking
1.2.1. A systematized description of the human rights-based approach to trafficking
In this section, we provide a summarized and systematized description of the human rightsbased approach as it applies to human trafficking. Indeed, based on the analysis we conducted
in Chapters 2 and 3 as well as at the beginning of the present chapter of the way relevant
instruments and bodies have understood and incorporated this approach in the field of human
trafficking, we will provide a systematized view of this approach and its core elements in the
current stage of development of relevant international law. The ultimate aim is to present in a
relatively short text - less than 2 pages - the essence and main requirements of a human rightsbased approach as it applies to human trafficking, in order to provide much needed clarity on
what this approach actually means. Undoubtedly, taking such an approach is not just about
giving prevalence to human rights norms. As has been extensively examined under this Part I,
it requires a much more complex analysis and response. The following is suggested as a valid
systematization of the main elements of the human rights-based approach to human trafficking.
1. As policies and programs are formulated, their main objective should be to promote
and protect rights, as follows:
a. The immediate, but also the underlying and structural causes of human rights
violations related to trafficking should be identified, which requires broadening
the scope of the analysis and, in particular, adopting a preventive approach.
b. In that broader context, all rights-holders (for example trafficked persons,
individuals at risk of being trafficked, individuals accused or convicted of
trafficking-related offences, individuals who wish to migrate) and their
entitlements and the corresponding duty-bearers (usually States) and their
obligations should be identified.
c. Grounded principally - although not exclusively - in human rights law, laws and
policies should comprehensively address the prevention, protection and
prosecution aspects of the trafficking related human rights violations identified,
where all three aspects (the three Ps) should be addressed in a balanced way.
d. Policies and measures must not adversely affect the human rights of individuals,
in particular of trafficked persons, women, migrants, internally displaced
persons, refugees, asylum seekers and prostitutes. The potentially adverse
effects of any measure should be regularly assessed.
e. A victim-centered approach is required, where human rights protection must be
the primary concern and the priority when conflicting interest – such as those
relating to immigration or criminal law – are at stake.
f. Rights and obligations relate to the conduct of both state and non-state actors.
2. Core principles and standards derived from international human rights law should
guide all aspects of the response at all stages, as follows:
a. Equality and non-discrimination, which require:
i.
Systematically addressing trafficking from a gender perspective and a
child-friendly perspective.
ii.
Addressing as a priority the special vulnerability and protection needs of
women, children, migrants, asylum seekers and refugees, persons with
disabilities, ethnic and national minorities and persons in situation of
poverty and extreme poverty.
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b. Participation, which requires:
i.
Working in partnership with a wide range of national agencies, specialized
non-governmental organizations and, to the extent possible, trafficking
victims, in the development, adoption, implementation and review of antitrafficking legislation, policies and measures. In particular, adopt a multistakeholders approach to victim’s identification.
ii. Establishing cooperation with other States and international organizations
in all relevant areas.
c. Accountability, which requires:
i.
Establishing mechanisms for the government to collect data, monitor,
evaluate and publicly report on the effectiveness of anti-trafficking laws
and interventions, in cooperation with civil society. Establishing a parallel
and separate independent mechanism to undertake the same functions in
order to provide an impartial assessment of action taken by the State.
ii.
Establishing and supporting accountability mechanisms at the international
level.
iii.
Guaranteeing judicial accountability for trafficking offenses.
3. The envisaged norms and policies should focus on strengthening the capacity of
rights-holders to secure their rights and of duty-bearers to meet their obligations. The
empowerment of both actors, and in particular of rights-holders who are typically in a
more vulnerable situation, is a priority. It is both a process to be followed and an
outcome to be achieved, which is key for enhancing not only protection, but also
prevention and prosecution. It mainly requires:
a. The protection of victims and potential victims of trafficking through the
effective implementation of a comprehensive range of rights and obligations in
the area of protection, but also of prevention and prosecution, in order to
guarantee their long-term safety and recovery.
b. Strategies aimed at empowering victims, allowing them to participate in
relevant choices and decision-making, to be active actors of their protection,
assistance and reintegration process and not passive recipients. Access to
information and counseling, participation in decision-making about their own
situation, vocational training, rehabilitation and access to professional
opportunities are some of the key aspects of rights-holders’ empowerment,
where the ultimate aim is to give them the capacities needed to take back
control of their lives and facilitate their speaking up for their own rights.
c. Empowering authorities with the provision of regular specialized trainings and
effective investigative and prosecutorial tools.

1.2.2. A more exhaustive appraisal of its main core elements
In order to complement this schematized appraisal of the core elements of a human rightsbased approach to trafficking, we will now provide a more detailed description of some of its
components, in order to clarify which rights and duties are triggered under each element, based
on the current stage of development of relevant international law instruments and international
bodies’ pronouncements. Indeed, we consider that from the analysis carried out so far, the
following aspects can be considered as essential to a human rights-based approach to
trafficking.
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1.2.2.1.

Core element one: the realization of human rights as the main goal

These three Ps determine the extent of the human rights at play in human trafficking situations,
and thus define the scope of the human rights that should be realized, and obligations that
should be fulfilled, under the first core element of the human rights-based approach. The
following descriptions provide guidance on which aspects of prevention, protection and
prosecution are essential for States’ policies and interventions to be compliant with a human
rights-based approach to human trafficking.
Under a human rights-based approach to human trafficking, prevention calls for:
1. Reviewing and enhancing labour and migration laws and policies, in order to address the
structural shortcomings in terms of human rights protection that make people vulnerable to
trafficking and that promote impunity for those who employ trafficked persons. In
particular, reviewing laws and policies that: - compel people to resort to irregular and
vulnerable labour migration; - do not adequately protect workers rights; - fail to effectively
monitor the conditions under which workers, and in particular migrants, are employed; fail to effectively sanction those who employ trafficked persons and protect those who
denounce trafficking.
2. Adopting measures to remove the human rights violations that make people vulnerable to
trafficking, such as discrimination based on gender and other grounds as well as poverty.
In addition to modifying discriminatory laws and practices, it calls for developing
programmes that offer livelihood options, including basic education, skills training and
literacy, especially for women and other traditionally disadvantaged groups.
3. Adopting specific measures to reduce children’s vulnerability to trafficking, including by
creating a protective environment for them, by improving children’s access to educational
opportunities and increasing the level of school attendance, in particular by girls.
4. Adopting legislative, policy and other measures to reduce the demand for the services of
trafficked persons, including sexual services, through, inter alia, awareness raising in
schools and in the media as well as a possible criminalization of demand.
5. Efforts to raise awareness of human trafficking and its devastating consequences among
the general public, the media, children and adolescents, irregular migrants, asylum seekers,
unaccompanied minors and other groups who may be or become either trafficked persons,
clients of victims’ services or traffickers. Specific awareness raising measures on human
trafficking should be included in school and university curricula, and provided to
employers and future employers in sectors at higher risk of trafficking.
6. Controls at border aimed at identifying and protecting victims and identifying and
detaining traffickers, avoiding any discriminatory treatment and any measure that
adversely affects the human rights of individuals, including freedom of movement.
7. Taking strong measures to denounce and eradicate public-sector involvement into
trafficking.
8. The provision of specialized and regular training for police, prosecutors, judges, border,
asylum and immigration officers, labour inspectors, social workers, health-care staff, staff
working with children, staff of reception centres for asylum seekers and migrants, on
human trafficking and the need for a human rights-based response to it.
Under a human rights-based approach to human trafficking, protection calls for57:
1. Proactive identification of victims, which does not depend on the presumed victim’s selfidentification and that follows an established multi-stakeholders procedure. In that context,
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special attention should be paid to detecting victims among migrants and asylum seekers
in first-line reception centres and persons detained as irregular migrants.
2. A process of granting the status of victim of trafficking that is quick and transparent.
3. The non-punishment of trafficking victims, which includes the right not to be detained – in
detention facilities, immigration centres or shelters –, prosecuted and sanctioned for
unlawful activities that victims may have committed as a consequence of having been
trafficked.
4. Policies that guarantee that victims’ rescue operations do not further harm the rights and
dignity of trafficked persons.
5. Identification and provision of assistance to all victims irrespective of the fact that they
agree to cooperate in judicial proceedings, and only on a consensual basis, taking into
account the special assistance needs of women and children.
6. The granting of a recovery and reflection period as soon as there are reasonable grounds to
believe that a person might be a trafficking victim, to be followed by the granting of a
temporary and renewable residence permit - which shall not depend on the victims
cooperation in judicial proceedings - that may be converted into a long-term residence
permit.
7. Appropriate protection and assistance as soon as there are reasonable grounds to believe
that a person may be a trafficking victim, which includes adequate and secure
accommodation, psychological, medical and material assistance, translation and
interpretation services, immediate and comprehensive information on the victims’ rights,
legal counselling, and protection of the victim’s rights to privacy.
8. Once a person has been identified as a trafficking victim, the continued provision of
assistance measures to be complemented with rehabilitation and reintegration measures
that include vocational training and measures to promote access to the labour market for
the person to recover agency and autonomy.
9. The adoption of a special protection and assistance regime for children, where the primary
consideration should always be the best interest of the child and the provision of a
protective environment.
10. Access to asylum and other international protection procedures, which should be
complementary and not alternative to the specific residence permits procedures and
protection and assistance services provided under the human trafficking regime and should
therefore never entail their suspension.
11. Guarantees that repatriation of a trafficked victim will preferably be voluntary and, where
this is not possible, will only be carried out after an individual risk assessment has been
conducted, in full compliance with the non-refoulement principle and procedural
guarantees, including the right to be heard, to be represented and to appeal a repatriation
decision.
12. Access to legal redress and compensation, including through the establishment by the State
of compensation funds for victims that should, inter alia, be funded by traffickers’
confiscated proceeds and assets.
13. Ensuring that anti-trafficking laws, policies and measures do not affect the right of all
persons to migrate and to seek and enjoy asylum from persecution in accordance with
international refugee law, in particular through the effective application of the principle of
non-refoulement.
Under a human rights-based approach to human trafficking, prosecution calls for:
1. Criminalizing trafficking in full compliance with the international definition, which
requires including in the trafficking offence all purposes of exploitation listed in that
definition, as well as attempting, aiding and abetting trafficking
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2. Establishing corporate liability for trafficking and appropriate sanctions through criminal
and non-criminal measures that may range from the exclusion from entitlements to public
benefits to the closure of the concerned establishment.
3. Establishing adequate sanctions and aggravating circumstances for trafficking offenses.
Minimum levels of penalties applicable to the trafficking offence and to aggravating
circumstance may be set in order to guarantee that penalties are proportional to the
seriousness of the offense.
4. Establishing a broad compulsory jurisdiction that cover trafficking offence when
committed under their jurisdiction or by one or against one of their nationals.
5. Establishing specialized trafficking entities and coordinating bodies for trafficking
investigation and prosecution that comprise both women and men to enhance competence
and professionalism.
6. Making available sufficient and effective investigative tools, such as those used in
organised crime or other serious crime cases, and providing for the confiscation of the
assets and proceeds of trafficking.
7. Providing for the duty to investigate and prosecute trafficking offenses ex officio thus
avoiding putting the burden on the victim by exclusively or principally relying on
reporting, testifying or accusation by the victim. In case of a victim reporting or
accusation, investigation and prosecution must continue even when the victim has
withdrawn his or her statement.
8. Ensuring that non-governmental entities specialized in trafficking are allowed to support
victims before and during criminal proceedings.
9. Setting up appropriate measures for the protection of victims and witnesses during and for
a sufficient time after their participation in criminal proceedings. Such measures should be
decided on the basis of an individual risk assessment, and may include protection from revictimization, intimidation and retaliation, avoidance of contact - including visual contact between suspected traffickers and victims and their family members, carrying out
interviews of victims only when strictly necessary and keeping them to the minimum,
allowing victims to be accompanied by a person of their choice, allowing hearing behind
closed doors or victims being heard without being present, as well as physical protection,
relocation, identity change and assistance in obtaining jobs. For children, States shall
provide for additional protection measures, which shall include allowing recorded
interviews to be used as evidence.
10. Guaranteeing victims’ right to be heard and to free legal aid when the victim lacks
sufficient resources.
11. Ensuring appropriate protection from retaliation and intimidation for members of entities
supporting victims.
1.2.2.2.

Core element two: crosscutting human rights principles

Under a human rights-based approach to human trafficking, equality and non-discrimination
call for:
1. Addressing trafficking from a gender perspective, which includes addressing the
discriminatory laws or practices that compel women to irregular and vulnerable labour
migration solutions, including discriminatory nationality, property, immigration,
emigration and migrant labour laws; considering the trafficking of women as a form of
violence against women; have a specific approach to identifying and addressing genderspecific types of exploitation; address the specific needs of women victims; and avoid,
monitor, combat and sanction any type of stereotyping based on gender or intersecting
grounds that results in women being subjected to discriminatory treatment including by
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2.

3.

4.
5.

law enforcement officers, prosecutors and judges, which ends up impairing their access to
protection, assistance and legal redress and an equal footing with men.
Addressing the particular situation of child victims of trafficking, which includes adopting
specific policies and measures for the prevention of child trafficking, for the identification,
protection and assistance to children, for their rehabilitation and reintegration, as well as
for the protection of children in the context of prosecution, where all measures should
address their special vulnerability and consider the best interest of the child as the
paramount requirement.
Addressing the particular vulnerably of other groups, such as migrants – in particular those
in an irregular situation who face the risk of deportation -, asylum seekers and refugees,
persons with disabilities, ethnic and national minorities, persons in situation of poverty or
extreme poverty, in particular from the perspective of developing specific mechanisms for
identifying and protecting those at risk of becoming trafficked, as well as identifying and
protecting those who have already become trafficked, avoiding the misidentification of
potential or actual victims of trafficking among these groups as, inter alia, irregular
migrants.
In general, monitor the negative and discriminatory impact of trafficking policies and
measures on vulnerable groups.
Ensure that protection, assistance and reintegration measures are extended to all victims on
an equal footing, without discrimination on any ground.

Under a human rights-based approach to human trafficking, participation calls for:
1. Adopting a multidisciplinary and multi-stakeholders approach, which entails working in
partnership with a wide range of national agencies having competence in all relevant
disciplines (including law-enforcement, judicial, migration, health, social services, labour,
education, human rights, consular relations, development cooperation) as well as
specialized non-governmental organizations, in the development, adoption,
implementation and review of anti-trafficking legislation, policies and programmes. That
participatory approach should also be followed for the development, adoption,
implementation and review of a national plan of action against trafficking in all its forms.
2. Adopting in particular a multi-stakeholders approach to victim’s identification, which
requires, inter alia, the establishment of a national referral mechanism involving all
relevant governmental and non-governmental actors in the identification, referral for and
provision of protection and assistance to potential victims. Decision on the official
trafficking victims’ status should preferably be a collective exercise where all stakeholders
have a right to participate in decision-making, following the most advanced State practice.
3. Measures being designed and implemented with the participation of trafficked persons
and/or their representatives, to the greatest extent possible. Also, victims should actively
participate in the adoption of any decision that affects them.
4. National authorities working in partnership with other States and international
organizations – preferably through the adoption of bilateral agreements – in, inter alia,
prevention policies aimed at addressing the root causes of trafficking such as inequality
and poverty, judicial cooperation for the investigation and prosecution of trafficking
offenses, and repatriation programmes where cooperation is aimed at ensuring that victims
are protected and assisted in their reintegration, including through the participation of
NGOs in countries or origin.
5. As far as judicial cooperation is concerned, developing procedures and protocols for the
conduct of proactive joint investigations by law enforcement authorities of different States.
In recognition of the value of direct contacts, provision should be made for direct
transmission of requests for assistance between locally competent authorities in order to
ensure that such requests are rapidly dealt with and to foster the development of
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cooperative relations at the working level.
6. Encouraging and facilitating cooperation between civil society organizations in countries
of origin, transit and destination, in order to ensure support and assistance to trafficked
persons who are repatriated.
Under a human rights-based approach to human trafficking, accountability calls for:
1. Establishing mechanisms for the government to collect data, monitor, evaluate and
publicly report on the effectiveness of anti-trafficking laws and interventions, in
cooperation with civil society and in full transparence, making such reports available to the
general public. Such reporting shall include data on identified victims, on identified,
prosecuted and convicted perpetrators, and on the granting of victims’ recovery and
reflection periods, residence permits and international protection.
2. Establishing a separate independent mechanism to collect data, monitor, evaluate and
publicly report on the effectiveness of anti-trafficking laws and interventions, in
cooperation with civil society an in full transparence, in order to provide an impartial
assessment of action taken by the State and make it available to the general public.
3. Allowing non-governmental organizations working with trafficked persons to participate
in the monitoring and evaluation of anti-trafficking policies and measures, as well as to
provide their own monitoring and evaluation reports.
4. Establishing and supporting accountability mechanisms at the international level, where
non-governmental organizations are allowed to participate in the process. In that context,
presenting detailed information concerning the measures taken to prevent and combat
trafficking and to protect victims in accordance with a human rights-based approach to
trafficking before international monitoring bodies, including in States’ periodic reports to
the United Nations human rights treaty-monitoring bodies.
5. Guaranteeing judicial accountability for trafficking offenses to victims, in particular but
not only through the conduct of judicial proceedings (criminal and civil) without undue
delay, as well as victims’ right to participate, to be heard and to be informed of
developments at all stages of the proceedings.
6. Guaranteeing victim’s access to reparation, including compensation.
7. Guaranteeing judicial accountability and appropriate punishment for public sector
tolerance, involvement or complicity in trafficking and related exploitation.
8. In relation to the conduct of personnel employed in peacekeeping, peace-building, civilian
policing, humanitarian and diplomatic missions, developing and adopting specific
regulations and codes of conduct setting out expected standards of behavior and the
consequences of their breach, requiring all personnel to report on any instances of
trafficking and related exploitation that come to their attention, and establishing
mechanisms for the systematic investigation of all allegations of trafficking and related
exploitation involving personnel employed in the context of these missions.
1.2.2.3.

Core element three: capacity building and empowerment as the main outcome

As far as building the capacity of trafficking victims as rights-holder is concerned, it has
already been mentioned that all human rights-based measures in the area of prevention,
protection and prosecution, as well as the implementation of the core human rights principles
of non-discrimination, participation and accountability all contribute to their empowerment.
Indeed, a victim whose human rights are respected is automatically empowered, that respect
and empowerment being the main goal of a victim-centered approach. Therefore, the vast
majority of the provisions that are relevant to empowerment have already been referred to
under the previous headings. In addition to those, capacity building and empowerment more
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specifically call for:
1. The protection of victims and potential victims of trafficking through the effective
implementation of a comprehensive range of rights and obligations in the area of
protection, but also of prevention and prosecution, in order to guarantee their long-term
safety and recovery.
2. Strategies aimed at empowering victims, allowing them to participate in relevant choices
and decision-making, to be active actors of their protection, assistance and reintegration
process and not passive recipients. Access to information and counseling, participation in
decision-making about their own situation, vocational training, rehabilitation and access to
professional opportunities are some of the key aspects of rights-holders’ empowerment,
where the ultimate aim is to give them the capacities needed to take back control of their
lives and facilitate their speaking up for their own rights.
3. The provision of specialized and regular training for police, prosecutors, judges, border,
asylum and immigration officers, labour inspectors, social workers, health-care staff, staff
working with children, staff of reception centres for asylum seekers and migrants, in
particular in identifying trafficking cases, combating trafficking and protecting the rights
of victims. Such training should insist on the need to apply a human rights-based approach
and to be sensitive to the vulnerabilities and needs of trafficked persons, particularly
women and children.
4. The provision of specialized and regular training for law enforcement personnel in the
investigation and prosecution of trafficking cases in accordance with a human rights-based
approach to trafficking.
5. The elaboration of guidelines and procedures for relevant State officials and others
involved in the identification of potential trafficking victims, to permit their rapid and
accurate identification, which must go hand in hand with the provision of training on the
correct application of these guidelines and procedures.
6. The elaboration of guidelines and procedures for relevant State officials and others
involved in the identification, detention, reception and processing of irregular migrants, to
permit the rapid and accurate identification of trafficked persons among this vulnerable
group, which must go hand in hand with the provision of training on the correct
application of these guidelines and procedures.
7. Securing sufficient funding for the National Referral Mechanism in order to build up
effective identification networks.
8. The provision of specific training, in particular legal and psychological, to persons
working with child victims of trafficking.
9. The involvement of specialized non-governmental organizations in trainings, as a means of
increasing its relevance and effectiveness.
10. Establishing specialized trafficking entities and coordinating bodies for trafficking
investigation and prosecution that comprise both women and men, in order to enhance
competence and professionalism.
11. Making available sufficient and effective investigative tools, such as those used in
organised crime or other serious crime cases, and providing for the confiscation of the
assets and proceeds of trafficking.
12. Offering technical and financial assistance to relevant sectors of civil society for the
purpose of developing and implementing human rights-based anti-trafficking strategies.
13. Offering, either on a bilateral basis or through multilateral organizations, technical and
financial assistance to States and/or sectors of civil society within those States for the
purpose of promoting the development and implementation of human rights- based antitrafficking strategies.
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2. Extent to which the human rights-based approach has permeated the
international law of human trafficking
2.1. The human rights-based approach from the perspective of the convergence and
integration between international law regimes
It appears from the analysis developed under chapter II and III that a human rights-based
approach to trafficking aims at achieving a considerable degree of convergence between
different regimes, in particular between international human rights law and transnational
criminal law. As described under Chapter I, adopting a human rights-based approach does not
mean that regimes other that human rights law have to be sidelined or underestimated.
Transnational and national criminal law are essential for combatting trafficking under all
aspects: not only prosecution but also prevention and protection. In line with this idea, the
human rights-based approach conceives interaction between international law regimes in terms
of convergence and integration, as opposed to fragmentation58. Integrating the objectives and
tools of various branches, in particular criminal law and human rights law, is indeed
fundamental, as it is fundamental that such integration is achieved in full compliance with the
overarching human rights norms and principles.
Similarly to an instrument exclusively focused on criminal law strategies and measures, an
instrument exclusively based on human rights objectives and policies would not fulfill the
criteria of a human rights-based approach. Such an approach applied to the field of trafficking
requires transnational criminal law aspects to be fully integrated. As the main outcome is to
empower both rights-holders and duty-bearers to identify their rights and obligations and build
their capacities to exercise them, the lack of a strong criminal law component would prevent
achieving that goal. For example, police officers and members of the judiciary would not be in
a position to conduct effective investigations and prosecutions without specific investigative
tools and judicial cooperation frameworks. Similarly, victims would lack any chance to pursue
effective remedies, and prevention efforts would fail where the lack of a strong criminal justice
response would promote impunity.
Clearly, these two distinct branches are both complementary and mutually reinforcing. Human
rights law brings the victim-centered approach and the attention to human rights concerns, and
criminal law provides the teeth, i.e. the effective operational tool, to fight the crime related
aspects of this phenomenon. From this perspective, they are complementary. But in addition to
that, they are also mutually reinforcing. A strong human rights component is key to criminal
prosecution, as only an empowered and protected victim will feel confident enough to escape
from her/his traffickers and press changes against them. Similarly, the protection of trafficking
victims will be considerably enhanced by a strong criminal justice response both in terms of its
deterrent effect and in relation to victim’s access to justice and reparation. Indeed, “[t]he
productive friction of “regime interaction” may lead to a more responsive and effective
international legal system than the sum of the constituent regimes” 59 . Accordingly, the
adoption of a human rights based approach should also be understood in terms of a successful
integration between different international law regimes, one of them being human rights law.
And in the specific context of trafficking, a human rights-based approach should be understood
as a successful integration between international human rights law and, first and foremost,
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transnational criminal law, and, residually, international labour and asylum law, where these
branches’ concerns tend to be subsumed under international human rights law conceived in the
broad sense.
In that context, we will reach conclusions on the extent to which the integration between
regimes that a human rights-based approach promotes has been achieved in the international
law of human trafficking.
2.2. Human rights-based approach and integration at the universal level
Significant differences can be appreciated in the way this convergence and integration between
relevant regimes has materialized at the universal level as opposed to the regional European
level. As of today, an integrated human rights-based approach has materialized only in the
European continent. At the universal level, a fragmented and essentially dichotomous
normative landscape stands out. Despite having initiated that integration, the Palermo Protocol
achieved it only to a very limited extent. The criminal law focus is prevalent, with very few
and weak provisions devoted to human rights concerns in the form of prevention and
protection of trafficking related human rights abuses. Also, significant shortcomings in terms
of a human rights-based approach relate to the failure to integrate crosscutting human rights
principles such as accountability and participation. The Palermo Protocol is clearly a
transnational criminal law instrument.
While some steps are taken in the direction of the assumption of a human rights approach, as
manifested by the Working Group on Trafficking’s calls for an enhanced protection of victims’
rights and a fuller consideration of the Trafficking Principles and Guidelines when
implementing the Palermo Protocol, this objective is far from being achieved. Indeed, while no
interest in revising or supplementing the Palermo Protocol has been expressed, the
deliberations of the Conference of the Parties to that instrument and its mother convention
demonstrate that States party continue to avoid recognizing mandatory legal force to the
human rights-based approach and to the vast majority of the Protocol’s provisions on the
protection of trafficking victims60, while it is at the same time gradually distancing itself from
the recommendations of its Working Group61.
On the other hand, the human rights regime has also been for a very long time an isolated one,
but also a fragmented one as far a human trafficking is concerned. Human rights treaties fail to
include a comprehensive regulation that prohibits trafficking and spells out a comprehensive
set of corresponding States duties. In is only through the interpretative work of treaty bodies
that the concept of positive obligations in the area of human rights has emerged. On that basis,
now both the UN Human Rights Council and UN human rights monitoring bodies consistently
take the view that States are compelled to exercise due diligence to prevent, investigate and
60

See, for example, Conference of the Parties to UNTOC, Resolution 5/2, Implementation of the Protocol to
Prevent, Suppress and Punish Trafficking in Persons, Especially Women and Children, supplementing the United
Nations Convention against Transnational Organized Crime, CTOC/COP/2010/17, 2 December 2010, paras. 7
and 8.
61
In its resolution 5/2 of 2010 (ibid.), the Conference of the Parties "welcomes" the recommendations of the
Working Group in a resolution solely devoted to human trafficking. However, in 2012 the Conference stops
adopting specific resolutions on trafficking and, in a general resolution, only welcomed the Working Group’s
activities and debates (Conference of the Parties to UNTOC, Resolution 6/1, Ensuring Effective Implementation of
the United Nations Convention against Transnational Organized Crime, 2014, para 11). Finally, in 2014 and in
2016 the Conference of the Parties does not take any position on the Working Group activities in any resolution,
limiting itself to mentioning in the minutes of its discussions as included in the report of the session that many
States welcomed the recommendations of the Working Group (Conference of the Parties to UNTOC, Report of
the Seventh Session, CTOC/COP/2014/13, 2014, para 46 at page 28, and Report of the Eight Session,
CTOC/COP/2016/15, 2016, para 41 at page 33).
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prosecute trafficking and to rescue, protect and provide access to remedies to victims, and that
this obligation exists irrespective of the Palermo Protocol, as it is grounded in international
human rights law and the corresponding States’ positive obligations 62 . This has also been
confirmed by the emerging case law of regional human rights courts, as discussed under
Chapter III.
Based on that progressive evolution, the Trafficking Principles and Guidelines were adopted as
a culmination of this process: they address the weaknesses of the Palermo Protocol in terms of
human rights standards and principles and represent the first intent to forge an integrated
holistic human rights-based approach, where criminal law concerns are integrated in a human
rights instrument. The human rights law regime is thus the first one that showed willingness to
genuinely interact and converge with other international law regime.
Finally, there is yet another instrument pertaining to a different international law regime,
international labour law, which completes this legal landscape. The 2014 Protocol to the ILO
Forced Labour Convention represents a call to strike a proper balance between the criminal
law, labour law and human rights protection aspects of the fight against forced labour and to
integrate them under the umbrella of a holistic human rights-based approach. Even if it is not
comparable to the Trafficking Principles and Guidelines or the European instruments in terms
of comprehensiveness, this is the only treaty at the universal level that takes a human rightsbased approach to trafficking and its main related exploitative conducts, even if it only
achieves it to a limited extent due to its particularly succinct format. However, it has for the
time being received little ratification, which confirms, once again, that at the universal level
many States are still reluctant to commit to that approach.
Clearly, the legal landscape on human trafficking at the universal level is still very fragmented,
with different instruments and regimes claiming that different scopes of rights and duties apply
to the same subject matter. One can thus conclude that the existence of a duty to take a human
rights-based approach to combatting human trafficking at the universal level remains, to say
the least, controversial.
The fragmentation of the legal framework also has an impact on its effective implementation.
Undoubtedly, the effective implementation by duty-bearers of an integrated and uniform
approach to human trafficking depends on a range of factors, not the least their political will.
However, one of these factors is also legal clarity: the fact that one needs to rely on a
fragmented normative framework does not well serve end-users. Understanding the extent to
which international human rights law and transnational criminal law are relevant to trafficking
is still an excessively cumbersome process for end users, who must refer to a particularly broad
array of instruments and mechanisms. In addition, not all States have ratified all instruments,
which constitutes an additional shortcoming of this fragmented landscape.
2.3. Human rights-based approach and integration at the regional level
At the regional level, a real difference with the scenario that prevails at the universal level is
only to be found at the European level. In other regions, the regulation has not been
substantially pushed further than what exists at the universal level, since either no regional
62

See, for example, Human Rights Council, Resolution 32/2, Trafficking in persons, especially women and
children: protecting victims of trafficking and persons at risk of trafficking, especially women and children in
conflict and post-conflict situations, 30 June 2016, which states that “all States have an obligation to exercise due
diligence to prevent trafficking in persons, to investigate instances of trafficking and punish perpetrators, to rescue
victims and to provide for their protection and access to remedies, and that not doing so violates and impairs or
nullifies the enjoyment of the human rights and fundamental freedoms of victims” (Recital 22) and urges States to
integrate “a comprehensive anti-trafficking strategy that integrates a human rights perspective” (para 11) and to
address a victim-centred approach (para 6). For human rights bodies’ pronouncements, see under Chapter II
section 3.3.1.2. and under Chapter IV section 1.1.2 of Part I and under relevant thematic sections of Part II.
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treaty has been adopted or the relevant treaty does not represent a substantial departure from
the Palermo Protocol, as is the case for the recent ASEAN Convention. Therefore, what
prevails is a situation of ambiguity and possible contraposition of diverging regulatory
framework and perspectives, i.e. between the Palermo Protocol (and/or the equivalent regional
treaty where there is one) and the generalist human rights framework applicable to that region.
Therefore, international human rights law and transnational criminal law have not converged
nor has any instrument integrated them under the umbrella of a holistic human rights based
approach.
The way the scale will tip in these regions between these two separate and substantially
opposing regimes depends very much on the strength of the human rights system in force. In
Asia, for example, where the regional human rights framework is weak, the legal framework is
not very well equipped to uphold or support a human rights-based approach vis-à-vis the
criminal law approach, whereas the region of the Americas, with its structured regional human
rights system, has comparatively more chances of asserting the applicability of a human rightsbased approach through, essentially, the case law of regional human rights bodies. This has
recently happened with the Hacienda Brasil Verde case. However, the impact of this decisions
remains to be seen. The lack of a dedicated regional treaty that endorses a human rights-based
approach remains a significant weakness compared to the European continent.
At the European level, the clear intention to address the weaknesses of the Palermo Protocol
has led to the adoption of anti-trafficking instruments where criminal and human rights
concerns and responses are included in a much more balanced way. European States have
agreed on an approach similar to the Trafficking Principles and Guidelines, but went much
further by giving it a binding format. While the EU Directive represents a positive shift
towards a more balanced EU’s anti-trafficking policy, the European Trafficking Convention
has achieved a notably higher degree of convergence between the two disciplines in a way that
better fulfils the requirements of a human rights-based approach. A more adequate balance
between matters concerning human rights protection, prevention and prosecution has been
achieved, and the crosscutting principles of non-discrimination, accountability and
participation have been more extensively addressed.
Finally, another advantage relates to the format. The different regimes are integrated into a
single instrument. From a user’s perspective, this is a preferable approach. Instead of having to
come to terms with a highly fragmented landscape, the comprehensive set of rights and
obligations applicable to trafficking is spelled out in a single instrument, where both criminal
law and human rights law are integrated and conflicting provisions avoided ab initio, at least to
a certain extent. In addition, a single specialized monitoring mechanism ensures accountability
at the international level in supervising compliance with the convention, providing a coherent
and integrated feedback on all aspects, as opposed to the vast array of UN mechanisms relevant
to trafficking, some specialized and other not, where the risk of uneven and contradictory
approaches in the interpretation of rights and obligations is significant.
As far as the EU Directive is concerned, it includes some of the advantages of the assumption
of an integrated human rights-based approach but without reaching the same level of
integration than the Convention on any of the most relevant points, with maybe the only
exception of protective measures for minors. Therefore, we mainly have in mind the European
Trafficking Convention when concluding that, in contrast with the universal level, the
fragmentation and lack of convergence between international law regimes has been overcome
at the European level, and that this has been achieved not only by attempting to eliminate the
substantive elements of friction between these regimes but also by integrating both regulatory
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frameworks into a single instrument where they converge - at least to a certain extent – under
the umbrella of a human rights-based approach.
This being said, the extent to which the instruments that exemplify this convergence in a single
instrument, being it the European Trafficking Convention, the EU Trafficking Directive, the
Trafficking Principles and Guidelines or the ILO Protocol, effectively reflect an appropriate
balance between human rights and criminal law concerns as required under a human rightsbased approach will be explored in the second Part of this study, where the provisions of these
instruments and the interpretations made by international bodies will explored in detail as far
as the second P is concerned: the protection of victims of trafficking.
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PART II
ASSESSING THE CURRENT INTERNATIONAL LAW HUMAN
RIGHTS-BASED RESPONSE TO HUMAN TRAFFICKING IN
THE AREA OF VICTIM PROTECTION
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CHAPTER I
THE IDENTIFICATION OF TRAFFICKING VICTIMS

Introduction
Victims can only exercise the rights they are entitled to if they are identified properly and at an
early stage. It has been rightly said that the obligation to identify trafficked persons “is
foundational for ensuring many other aspects of a State’s due diligence obligations with regard
to trafficking in persons, such as investigation and prosecution of traffickers, and assistance
and protection for trafficked persons”1. However, States’ priorities have traditionally been put
on the interest to remove illegal aliens versus the interest to identify and protect trafficked
persons. The result has been a lack of adequate identification of potential victims and their
criminalization or summary deportation2. While more than ten years have passed since the
adoption of the main relevant international instruments which call for a change of approach, it
is of particular concern that this same trend persists: very few victims are identified in relation
to the magnitude of the phenomenon3.
As far as the EU is concerned, the 2016 European Commission report on the implementation of
the EU Trafficking Directive reflects a worrisome situation: in EU countries, the number of
identified victims remains low and victims are still frequently refused assistance at police
stations or misidentified as offenders, and subsequently prosecuted and convicted4. Another EU
study on child trafficking highlights an equally alarming situation: child victims are not
recognised and are sometimes treated as children in conflict with the law and criminalised (e.g.
begging, child sexual exploitation, children involved in petty crimes)5.
1

Special Rapporteur on trafficking, Report to the General Assembly, 2015, A/70/260, para 24.
See, for example, OHCHR, Commentary on the Trafficking Principles and Guidelines, cit., p. 129.
3
See, for example, Special Rapporteur on trafficking, Report to the General Assembly, 2015, cit., para 24;
UNODC, Regional Strategy for Combatting Trafficking in Persons and Smuggling of Migrants in West and
Central Africa 2015-2020, 2015, p. 20; EU Experts Group Report 2004, cit., p. 63; GRETA, Fifth General Report
on GRETA’s activities (GRETA Fifth General Report), pp. 4-5 y 33-43. On the shortcomings and challenges
related to victim identification, see also A. Gallagher, The International Law ..., cit., p. 278; M. McAdam, “Who’s
Who at the Border? A rights-based approach to identifying human trafficking at international borders”, AntiTrafficking Review, vol. 2, 2013, pp. 33-49; A. J. Nicholson and E.C. Heil, “Challenges to Identifying and
Prosecuting Sex Trafficking Cases in the Midwest United States”, Feminist Criminology, vol. 10(1), 2015, pp. 735; J. Chuang, “Exploitation creep …”, cit., pp. 609-649; E. Cabrera Rodríguez, “La trata de seres humanos con
fines de explotación sexual. La detección e identificación de las víctimas”, Revista de derecho y proceso penal,
vol. 45, 2017, pp. 97-115, and C. Pérez González, “La protección de los menores víctimas de la trata de seres
humanos: algunas precisiones en torno al principio de debida diligencia”, Revista de derecho migratorio y
extranjería, vol. 35, 2014, pp. 67-80. For victims’ accounts on experiences of identification and misidentification,
see R. Surtees, “Listening to Victims: Experiences of Identification, Return and Assistance in South-Eastern
Europe”, International Centre for Migration Policy Development (ICMPD), 2007, pp. 49-105.
4
European Commission, Report on the progress made in the fight against trafficking in human beings (“European
Commission Progress Report on trafficking 2016”), 2016, COM(2016) 267 final, pp. 11-12.
5
European Commission, Study on high-risk groups for trafficking in human beings, 2015, p. 81.
2
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All reports point at the persistence of an approach principally or exclusively aimed at fighting
illegal immigration and crime at the expense of a human rights approach aimed at victims’
identification6. They also point to the fact that failures are of particularly gravity at border
posts and in asylum applications procedures. “Hot returns”, lack of proactive identification
mechanisms at the borders and in migrants’ detention centres, and an almost systematic denial
of asylum claims grounded in situations of persecution related to trafficking are some of the
aspects that generate most concern at European level7. GRETA highlights that its monitoring
activity on the implementation of the European Trafficking Convention in 40 countries
highlighted important gaps in the identification and protection of victims of trafficking among
asylum seekers and irregular migrants.8
In this context, we will proceed to examine the extent to which international law sets out
States’ duties in relation to the identification process. Is the obligation to identify trafficking
victims and its main constitutive elements established in sufficiently clear terms under
international law? We will then turn to examine the way international bodies of a different
nature (control mechanisms, judicial or quasi-judicial bodies etc.) have interpreted the
existence and scope of this obligation when assessing the way standards are to be implemented
in practice.
We will first examine the obligation to identify in general terms (Section 1), and then turn to
the main components or specific duties that conform this obligation (Section 2). As far as the
latter is concerned, the main elements of a timely and accurate identification that have been
identified through our research are: a proactive approach to identification, national multiagency coordination, established procedures and guidelines, and a fair identification decisionmaking process. These elements refer to the way the obligation to identify should be fulfilled,
focusing on procedural aspects. Indeed, procedures are necessary as they contribute to the
effective application of the substantive guarantees9. Only when fair, participatory, transparent
and accountable procedures are established and effectively implemented, will the rights they
aim to guarantee be upheld. This is particularly true in the area of trafficking victim
identification, due to its hidden nature. For that purpose, it is not only essential that
international human rights law clearly spells out these procedural requirements, for them to be
more easily implemented at the national level, but also that international monitoring bodies –
both judicial and non-judicial - effectively monitor their compliance. Attention will be draw to
shortcomings and good practices at all these levels.

1. The obligation to identify victims
Despite its key importance, the Palermo Protocol fails to refer to any obligation to identify
trafficking victims. While the issue was indeed raised during the negotiations, States were not
willing to take it up10. However, the need to remedy this serious and far-reaching omission
became quickly apparent and was addressed in a number of technical assistance tools
developed by the UN in order to assist States in the implementation of the Palermo Protocol.
For example, the UNODC Model Law against Trafficking in Persons recommends the
inclusion in national legislation of a provision on the establishment of national guidelines and
6

See European Commission, European Migration Network Studies, Identification of victims of trafficking in
human beings in international protection and forced return procedures, 2014, p. 34; TRACE, A review of the
implementation of the EU strategy on human trafficking by EU members, 2014, pp. 23, 99 and 121-122; and
GRETA Fifth General Report, pp. 4-5 y 33-43.
7
GRETA Fifth General Report, cit., pp. 33-43.
8
Ibid, para 99.
9
V. Stoyanova, Human Trafficking and Slavery …, cit., p. 394.
10
A. Gallagher, The International Law ..., cit., p. 280.
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procedures for the identification of victims of trafficking, on the training of professionals on
identification and on cooperation with state and non-state organization on this matter.11
Importantly, this need was identified by the Working Group on Trafficking in Persons, the
intergovernmental body in charge of advising the Conference of the Parties to UNTOC and its
Protocols on the implementation of these instruments. Already in its first report of 2009, the
Working Group invited States Parties to “develop, disseminate to practitioners and
systematically use criteria for the identification of victims” and to provide training to public
officials and service providers “in order to respond effectively to trafficking in persons,
especially by identifying the victims of such trafficking”12. Thereafter, it reiterated the need to
improve the identification process in most of its reports13. In particular, it gave special attention
to this question at its 4th session, whose final report includes recommendations to States on
how to improve victims’ identification, including by developing a proactive and systematic
approach to identification as well as tailor-made indicators for different practitioners, and to
make use of technical assistance tools developed by the UN in relation to identification. These
repeated statements confirm the Working Group’s view that States parties to the Palermo
Protocol should consider the duty to identify victims as a central piece of the anti-trafficking
machinery under the Protocol.
The reticence of the Palermo Protocol deeply contrasts with the importance attached to this
duty in the other main trafficking instruments. The Trafficking Principles and Guidelines refer
to the identification of trafficked persons as an obligation that stems from States commitments
under human rights law. Without identification, there is no possibility for victims to recover
their human rights:
A failure to identify a trafficked person correctly is likely to result in a further denial of that
person’s rights. States are therefore under an obligation to ensure that such identification can
and does take place14.

It further describes how this obligation should be implemented, referring to the elaboration and
use of identification procedures and guidelines, on cooperation between relevant actors, on
training requirements and on some adverse effects of misidentification or late identification
which should be avoided, as will be addressed in more details later on.
11

UNODC, Model Law against Trafficking in Persons, V.09-81990 (E), pp. 53-54. See also the Legislative Guide
to the Protocol that invites national legislators to “consider establishing some process or processes whereby
victims or others on their behalf can seek such status” and on that basis receive assistance and support: the Guide
suggests that this determination might be made by courts or tribunals during criminal, civil or other litigation or
by judicial or administrative authorities based on an application by law enforcement officials or by victims
themselves, either personally or through a non-governmental organization. (Legislative Guide to the Palermo
Protocol, p. 289). Moreover, the International Framework for Action to implement the Trafficking in Persons
Protocol, adopted in 2009 by all UN agencies and programs working on trafficking, calls on States to establish at
domestic level the duty to develop or strengthen the identification process, including through identification
guidelines and procedures and other effective identification techniques (UNODC, International Framework for
Action to implement the Trafficking in Persons Protocol, 2009, p. 11).
12
UNTOC, Report of the meeting of the Working Group on Trafficking in Persons held in Vienna on 14 and 15
April 2009 (Report WG on Trafficking 2009, First Session), CTOC/COP/WG.4/2009/2, para 13 (a) and (e) and
para 9 respectively.
13
See Report of the meeting of the Working Group on Trafficking in Persons held in Vienna from 27 to 29
January 2010 (Report WG on Trafficking 2010, Second Session), CTOC/COP/WG.4/2010/6, paras 10, 57 and 58;
Report of the meeting of the Working Group on Trafficking in Persons held in Vienna from 10 to 12 October
2011 (Report WG on Trafficking 2011, Forth Session), CTOC/COP/WG.4/2011/8, paras 11, 18 and 23 to 29;
Report of the meeting of the Working Group on Trafficking in Persons held in Vienna from 6 to 8 November
2013 (Report WG on Trafficking 2013, Fifth Session), CTOC/COP/WG.4/2013/5, para 41. No recommendation
on identification of victims was adopted at the third session, since that session was exclusively devoted to national
practice in relation to victims’ compensation.
14
Guideline 2.
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The EU Trafficking Directive also explicitly provides for States’ obligation to “take the
necessary measures to establish appropriate mechanisms aimed at the early identification of,
assistance to and support for victims, in cooperation with relevant support organizations”15.
Yet, no further details can be found in the body of the text on this issue: only in the preamble
can we find a detailed reference to the duty to provide adequate training to several categories
of officials likely to come into contact with victims or potential victims of human trafficking.
However, the European Commission’s EU Strategy Towards the Eradication of Trafficking in
Human Beings for 2012-2016 sets out as its first priority the identification, protection and
assistance to victims of trafficking, insisting on the importance European States should give to
this issue. In that framework, the Commission funded an evaluation study on the procedures
followed by some EU States in the identification of victims of trafficking in international
protection and forced return procedures16. This study provides a rather disappointing picture on
identification in the EU, to which further reference will be made.
The instrument that goes considerably beyond the EU Trafficking Directive in filling the
identification duty with real content is the European Trafficking Convention. As rightly
highlighted by the Explanatory report to the Convention, victims frequently have their
passports or identity documents taken away or destroyed by the traffickers and therefore risk
being treated primarily as illegal immigrants, prostitutes or illegal workers and being punished
with arrest and detention or returned to their countries without being protected17. This revictimization constitutes an extremely serious human rights violation, which makes the rights
granted to victims “purely theoretical and illusionary”18. It reinforces traffickers’ arguments
when persuading their victims not to seek help: indeed, it is often true that instead of protecting
them, police and other law enforcement officials will detain or deport them if they seek help.
Finally, it also constitutes a serious drawback for criminal proceedings, since testimonies that
are essential in order to prosecute traffickers are being lost.
In that context, Article 10 of the Convention places clear obligations on States in this area,
which include the duty to train competent authorities adequately, to adopt legal and other
measures necessary to identify victims, to collaborate with other States and relevant support
organizations, to guarantee non-removal and assistance to all suspected victims until the
identifications process has been finalized, as well as special measures for unaccompanied
children identified as victims.
This overview shows that, as opposed to the Palermo Protocol, those instruments that embrace
a human rights-based approach to trafficking put emphasis on the duty to identify, even if the
extent to which this duty is referred to varies substantially. We will now turn to explore in
detail the scope of this obligation.

2. Elements of a timely and accurate identification
2.1. A proactive approach to identification
2.1.1. Why proactive identification and investigation are needed?
A key starting point is that self-identification by trafficking victims is rare. In the vast majority
of cases, those caught up in human trafficking refrain from revealing their status or experiences

15

Article 11(4).
European Migration Network, Identification of victims of trafficking in human …, cit., 2014.
17
European Trafficking Convention Explanatory Report, para 128.
18
Ibid., p. 131.
16
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to State authorities for a variety of reasons19. They fear violent retaliation by traffickers against
themselves and/or children and family members at home, including because they have been
subjected by traffickers to powerful rituals using voodoo or “witch doctors”20. They are also
embarrassed and traumatized by the violence and humiliation they are experiencing, where
many suffer from post-traumatic stress disorder, as recognized by the same ECtHR21,
sometimes amounting to severe psychological conditions22, and some may be addicted to
drugs23 or suffer from the Stockholm syndrome24. They also generally hold deep feelings of
mistrust towards official bodies, stemming from experiences in their country of origin, but also
in the country of destination25. This is reinforced by the fact that traffickers constantly instruct
victims to lie to authorities and hide their true situation in order to avoid being arrested and
deported because of their illegal status26. Additional reasons for the lack of self-identification is
the trafficked person’s lack of awareness that s/he has been a victim of this particular crime,
fear of facing (possible) stigmatisation by society when returned to the country of origin which would put the person is a situation of isolation and vulnerability -, lack of country of
destination language skills, and lack of information on legal rights27. Clearly, trafficking in
human beings will remain too often an invisible phenomenon if States rely on victims’ selfidentification, as the EU Experts Group on Trafficking already pointed out it first report back
in 200428.
In such a context, it is essential that States proactively identify trafficking situations without
waiting for victims to spontaneously report their situations, or, if they do so, without expecting
them to provide a coherent and sufficiently detailed statement. The proactive approach has
19

See, for example, UNODC, Toolkit to Combat Trafficking in Persons, 2008, p. 273-4; EU, EUROJUST,
Strategic Project on Eurojust’s action against trafficking in human beings, 2012, p. 17; and EU, FRONTEX,
Annual Risk Analysis, 2012, p. 32. See also C. Villacampa Estiarte and N. Torres Rosell, “Trata de seres humanos
para explotación criminal: ausencia de identificación de las víctimas y sus efectos”, Estudios Penales y
Criminológicos, vol. 36, 2016, pp. 799-800.
20
See Women’s Link Worldwide, Trafficking of Nigerian Women and Girls: Slavery across Borders and
Prejudices, 2015, Fact Sheet 2, pp. 19-24.
21
The Court recognized that “victims of trafficking often suffer severe physical and psychological consequences
which render them too traumatised to present themselves as victims”, Rantsev, para 320.
22
An IOM study describes that trafficking victims “suffer traumatic reactions that affect their ability to remember,
trust others, react appropriately, estimate risk and seek or accept assistance” (p. 11) and that in extreme cases,
such as those involving sexual abuse, they have symptoms comparable to the ones experienced by victims of
torture such as “post-traumatic stress disorder, depression, anxiety and hostility or irritability” (p. 19), in IOM,
Caring for Trafficked Persons, Guidance for Health Providers (developed together with the London School of
Hygiene and Tropical Medicine), 2009. See also the recent report by IOM Italy, reporting on the increasing
brutality Nigerian women and girls are subjected to by traffickers and on cases of victims who suffer from
extremely serious psychological conditions, including night hallucinations where they scream seeing the shaman
who subjected them to the voodoo ritual; in IOM, La Tratta di Esseri Umani attraverso la Rotta del
Mediterraneao Centrale: Dati, Storie e Informazioni raccolte dall’Organizzazione Internazionale per le
Migrazioni, 2017, p. 34.
23
IOM, Caring for Trafficked Persons…, cit., reporting that “In many settings, trafficked persons are provided
with alcohol and drugs during their abuse to reduce their resistance and increase their dependence on traffickers.
Their use may have become a way of coping with intense, painful emotions.” (p. 139) and that, in the context of
forced begging, some traffickers force their victims, particularly children, “to take drugs in order to appear
disabled” (p. 160).
24
OHCHR, UNHCR, UNICEF, UNODC, UN Women and ILO, Joint UN Commentary on the EU Directive – A
Human Rights-Based Approach, 2011 (“Joint UN Commentary on the EU Directive”), p. 45.
25
IOM, Caring for Trafficked Persons…, cit., p. 9. Presence of mistrust is even referred to as an indicator of a
potential trafficking situation, see p. 80. See also Joint UN Commentary on the EU Directive, p. 45.
26
This feeling is even stronger in countries that criminalize illegal entry since victims of trafficking in an irregular
situation who report their situation risk not only being deported but also being charged with the crime of irregular
entry and stay; see for example GRETA, Report concerning the implementation of the Council of Europe
Convention on Action against Trafficking in Human Beings by Italy, GRETA(2014)18, 2014 (GRETA Report on
Italy 2014), para 115.
27
European Migration Network, Identification of victims of trafficking in human …, cit., p. 20.
28
EU Experts Group Report 2004, cit., p. 101.
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been defined as the investigation and prosecution of trafficking without having to rely upon de
cooperation and testimony of the victim29. It clarifies that the use of this option is an
acknowledgment of the real difficulties confronting victims of trafficking who may not be able
or may not wish to report their situation and/or denounce their exploiters.
Indeed, a proactive approach to identification and, more broadly, to investigation, lies at the
heart of State’s due diligence or positive obligations. As has been outlined, the essence of the
development of the concept of due diligence obligations in international human rights law is
the recognition that a merely reactive approach to human rights violations is insufficient for
States to comply with their obligations. Therefore, an approach consisting in taking proactive
steps in order to prevent and investigate potential violations and protect victims from human
rights violations when there is a suspicion of a potential risk, avoiding that these abuses occur
or persist in the face of State inactivity, is clearly required under human rights law.
Nonetheless, to what extent is this requirement adequately reflected in international
instruments and addressed by relevant international bodies? While international bodies in
charge of monitoring progress in the implementation of anti-trafficking instruments generally
insist on the proactive and early identification of victims – although with some important
shortcomings, as will be highlighted -, States’ practice and case law reveal an important degree
of inability and/or unwillingness to adopt such an approach. The implementation of this duty
remains a huge challenge for States. From a legal perspective, is that aspect insufficiently
spelled out in relevant instruments? Or is the lack of efforts aimed at achieving proper
identification due to an inappropriately restrictive interpretation of State’s international
obligations, which does not adequately consider their due diligence obligations? We should try
to identify to what extent this requirement is spelled out in international law and how it is being
interpreted by international bodies giving due consideration to States’ due diligence
obligations.
2.1.2. International instruments’ ambiguity
The Trafficking Principles and Guidelines are probably the instrument that addresses this issue
more directly by referring to the need for an “active investigation”, as follows:
While the additional elements that distinguish trafficking from migrant smuggling may
sometimes be obvious, in many cases they are difficult to prove without active investigation.
A failure to identify a trafficked person correctly is likely to result in a further denial of that
person’s rights. States are therefore under an obligation to ensure that such identification can
and does take place30.

This guideline points to one of the more frequent manifestations of identification failures:
misidentification. While trafficking can also affect nationals or foreigners with a regular
administrative status, the percentage of trafficking victims tends to be high among migrants
with an irregular status, where traffickers use the vulnerability inherent to that status in order to
manipulate and exploit them, before or after they have crossed the border. In those cases,
trafficking victims are too often misidentified as irregular or smuggled migrants. For this
reason, the Trafficking Principles and Guidelines point to the fact that the correct identification
of trafficking victims depends on the active investigation by authorities who must be
sufficiently trained so as to detect potential or actual victims of trafficking among irregular
migrants.

29
30

UNODC, Toolkit to Combat Trafficking in Persons, 2008, p. 182.
Guideline 2 “Identification of trafficked persons and traffickers”.
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In the same vein, Guideline 5.3 urges States to “encourage and support the development of
proactive investigatory procedures that avoid over-reliance on victim testimony”, which means
that the State has a proactive duty to investigate trafficking situations as soon as some elements
of suspicion arise and without waiting for victims either to report their situation or, if they did
so, to provide a sufficiently corroborating testimony or to file a complaint against their
trafficker.
Article 10 of the European Trafficking Convention prescribes that an identification process
needs to be initiated as soon as the competent authorities have “reasonable grounds to believe
that a person has been victim of trafficking” and that, until the identification process has not
been completed, that person cannot be removed from its territory and should receive assistance
according to the Convention. Similarly, the EU anti-trafficking directive establishes the duty to
“take the necessary measures to establish appropriate mechanisms aimed at the early
identification of, assistance to and support for victims …” and that this assistance and support
should be provided as soon as the competent authorities have “reasonable-grounds indication”
for believing that the person might have been subjected to trafficking. 31 None of these
provisions refer to self-identification as an element that is required or that should have a
particular weight in order for authorities to initiate an identification process. The only elements
referred to are “reasonable grounds” to believe, to raise a suspicion that the person might be a
trafficking victim.
The Commentary to the Convention makes clear that identification of victims is often tricky
and necessitates detailed enquiries: it requires an active engagement by competent authorities
who, through the identification process, seek and evaluate different circumstances.32 As
generally happens for other types of organized crimes, competent authorities should investigate
it proactively and be aware of circumstances and indicators that should alert them that a person
might have been trafficked. Both the European Trafficking Convention and the EU Trafficking
Directive refer to a reasonable grounds assessment which makes it clear that authorities, far
from predominantly relying on victims’ self-identification, have a duty to detect potential
victims among the population in light of a number of indicators and following procedures that
should be put in place at the national level.
We will now examine to what extent international bodies have referred to proactive
identification duties and identified its scope as well as the areas where States’ failures are more
serious.
2.1.3. International bodies’ pronouncements at the universal level
In areas where the police, other public agencies, local authorities and NGOs work together
on proactively identifying victims, identification rates are significantly higher33.

GRETA puts proactive identification at the core of a human rights-based approach to
trafficking, pointing to the extent to which it improves identification. Indeed, on this point the
position of the vast majority of international bodies is similar to GRETA’s. This is one of the
few areas were almost all international bodies agree, at least as far as their theoretical construct
is concerned: proactive victim’s identification is a key aspect, an essential prerequisite for the
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implementation of the entire anti-trafficking framework34. For example, in the context of the
Palermo Protocol’s silence on this issue, the Working Group on trafficking in persons has
taken a clear stance in favour of proactive identification, recommending that States “develop a
proactive and systematic approach to the identification of victims of trafficking in persons” 35. It
also encourages States to raise awareness of the control methods used of traffickers and their
potential impact on victims, making use, as appropriate, of technical assistance tools such as
the UNODC Anti-Human Trafficking Manual for Criminal Justice Practitioners36. This is
clearly a reference to the need for officials to understand and interpret victims’ silences or
inconsistencies and to the need to enhance their capacity to identify signs of trafficking in the
absence of self-reporting or when the reporting fails to be coherent or comprehensive enough.
Where differences appear is on the extent to which international bodies insist or elaborate on
this requirement and translate it in concrete obligations and correlative responsibilities under
international law. In relation to this last aspect, the ECtHR’s case law will be referred to in
some detail as its provides important contributions, both in positive and negative terms, to the
understanding of this duty.
2.1.3.1.

Proactivity as a key feature of the due diligence duty

The Special Rapporteur on trafficking in persons has repeatedly drawn attention to the
responsibility of States to take active steps to identify victims of trafficking37, stating, for
example, that “States must take proactive steps to build the capacity of front-line officials from
all agencies that might encounter trafficking crimes or victims for quick and accurate
identification of trafficking victims”38. Importantly, she refers to the due diligence standard as
a fundamental legal basis in order to establish the proactive aspects of States’ positive
obligation in this area. In this context, she establishes a clear link with prevention as a key
component of an effective identification strategy, reaching the most comprehensive
formulation of identification duties and the most coherent with a human rights-based approach,
as follows:
The identification of victims is very often post hoc and too closely tied to the need to
identify victims for criminal or immigration processes, rather than being pre-emptive in
circumventing situations of exploitation that may increase susceptibility to trafficking.
Instead, a meaningful due diligence approach broadens the scope of identification to
address a wider class of potential or presumed victims, as part of a comprehensive
approach to prevention rather than a solely reactive or post-hoc due diligence measure.39

This is a particularly accurate description of the proactive component of identification and of
its central role within a human rights-based approach to trafficking. A solely reactive vision of
identification would fit into a strictly criminal law approach, but not in a human rights-based
approach that clearly broadens the scope of obligations and conceives protection duties as both
proactive and reactive ones. Under this approach, based on the due diligence duties, risks need
34
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to be assessed and addressed proactively in order to prevent or stop abuses in situations where
these can be reasonably foreseen. This is certainly one of the main distinctive features and
contributions of the human rights based approach, as opposed to a purely criminal law
approach.
In that context, the Special Rapporteur on trafficking refers to good practices such as the use of
mobile units in Italy that ensure the presence of social services among populations at risk of
exploitation and facilitate proactive identification40. Also, one of her latest annual reports
focuses on trafficking in conflicts and post-conflict situations where large sectors of the
population become more vulnerable to trafficking. Proactive identification is even more crucial
to protect large portions of the population which become at risk of falling in the hands of
traffickers. In these exceptional contexts, she insists on the fact that States are required to take
positive steps to identify victims of trafficking accurately and in a timely manner. States
should, for example, adopt proactive measures to protect children caught in conflict when
indications of child trafficking or risk of child trafficking are identified41. Similarly, she
emphasizes the need for an early identification of cases of trafficking in persons, especially
women and children, in the context of massive influxes of migrants as a result of conflict42.
These recommendations are particularly relevant in the context of the present massive influx of
refugees in Europe and other regions such as the Middle East or Northern Africa. This context
highlights the lack of measures taken to adequately address these person’s protection need, not
only when trying to escape their countries but also when they have reached Europe, where
refugee status is often denied and conditions in refugee camps are unsafe and degrading 43. As
has been rightly signalled, this situation benefits one group: human traffickers, who take
advantage of the situation of extreme vulnerability of those who flee to kidnap them and force
them into prostitution or other forms of forced labour44. When authorities are aware of that
risk, isn’t their duty to take preventive measures triggered? While nobody is expected to do the
impossible, adequate efforts and diligence should be displayed, when it is established that the
risk of an attack to such fundamental rights exists.
Indeed, States cannot invoke lack of awareness. A survey undertaken by IOM found that
around 50% of the migrants who reach Italian costs by boat have been exploited by traffickers
“en route” into unpaid work or forced labour, or have been held against their will by armed
individuals or groups (in the vast majority of cases in Libya) generally for the purpose of
requesting a ransom45. Also, around 5% have been offered money in exchange for blood,
organs or body parts, while in some cases blood was taken against their will in conditions of
captivity. Recent figures published by IOM Italy reveal an even more dramatic situation for
Nigerian women and girls who reach Italy by sea, where 80% are considered to be victims of
40
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trafficking for the purpose of their future sexual exploitation in Italy or other European
countries46. There is serious concern that in 2016 the arrival of Nigerian women and
unaccompanied minors to Italy has more than doubled compared to 2015, with trafficking
growing undisturbed in the face of European incapacity to stop it.
Figures concerning exploitation in the Eastern Mediterranean Route (migrants reaching
Greece, Serbia, the former Yugoslav Republic of Macedonia and Hungary) also reveal human
trafficking practices but to a considerably lesser extent (between 2 and 8%), where these
practices mostly took place in Turkey, but also in Greece and Bulgaria and, to a lesser extent,
Iran.
Vulnerability to trafficking has also been reported in relation to Syrian girls in Jordan refugee
camps, where some have ended up sexually exploited in Amman and many more have been
trafficked into early marriages and have later been abandoned, or, in most extreme cases, sold
into prostitution47. Refugees are also exposed to trafficking in Greece. Unaccompanied
children, primarily from Afghanistan, have been reported to engage in sex work for survival in
Greece and thus being extremely vulnerable to trafficking, while some of the migrants and
asylum-seekers reaching Greece are forced into exploitation by their traffickers upon their
arrival and others are “recruited” in refugee camps48.
In the New York Declaration on Refugees and Migrants, UN Member States have
acknowledged these situations and risks, aligning themselves to the Special Rapporteur’s view
that proactive and preventive action in required. The Declaration recognizes that refugees and
migrants in large movements are at greater risk of being trafficked and includes a commitment
to combat trafficking “including through targeted measures to identify victims of human
trafficking or those at risk of trafficking”49. This is a clear reference to the need for a proactive
approach. However, no concrete measure has been taken yet to address proactive identification
of potential trafficking victims, neither “en route” nor in refugee camps. The launch of the
intergovernmental negotiations for the adoption of a Global Compact for safe, orderly and
regular migration is an important step forward, where a clear reference to States’ proactive
identification duties in relation to persons that have been trafficked or are at risk of being
traffickers will hopefully be included.
Finally, in order to have a full perspective of the proactivity requirement, reference should be
made to another aspect. While we have until now focused on States’ duty to proactively
identify victims when they have not self-reported their status or before a first decision is made
on whether there are grounds for suspecting that a person might have been trafficked, we
should now consider the second phase of the identification process, when the suspicion needs
to be confirmed. Even if that part of the identification process is more of a reactive process, a
proactive approach is still required, although it entails different actions. According to
applicable standards as enshrined in instruments that take a human rights-based approach, the
person needs to be afforded initial protection and assistance as well as a recovery and reflection
period, while investigation is required to establish whether the trafficking victim’s status
should be confirmed.
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In that context, it has already been highlighted that a proactive investigation is based on the
search and corroboration of additional elements of suspicion or evidence, without having to
rely solely upon de cooperation and testimony of the victim. The Special Rapporteur on
trafficking has insisted on the importance of corroborative evidence, describing how “proactive
investigations that seek to collect evidence to obviate or support victim testimony are another
way for States to realize their due diligence obligation to prosecute trafficking without unduly
burdening victims”50. An active and comprehensive investigation that relies on additional
corroborative elements allows taking the important decision on whether to confirm or deny the
person’s victim status without relying solely on the victim testimony. In that context,
authorities should be required to seek such elements from, inter alia, specialized nongovernmental entities that may have been in contact with the victims, and from international
organizations that have expertise in the area of trafficking, such as IOM or UNHCR.
2.1.3.2.
Various degrees of proactivity: individual identification duties v. systemic
identification duties
In addition to the Special Rapporteur on trafficking, UN treaty bodies also commonly refer to
need for proactive identification policies in their concluding observations to States. Even if
they do it in much more succinct terms, they significantly contribute to delineate the contours
of this requirement. In particular, the slightly different perspectives to proactivity taken by each
Committee highlight different possible graduations of this notion.
A number of them, particularly CEDAW, the CRC and the CMW, have drawn the attention of
States on the need to display systematic efforts to identify victims of trafficking, including
through the establishment of mechanisms, such as national referral mechanisms, that focus on
the early detection of trafficking victims51. In some cases, the relevant Committee
recommended that early or proactive identification mechanisms should focus particularly on
vulnerable groups, such as on Roma and internally displaced women in Bosnia and
Herzegovina52, Roma, Ashkali and Egyptian women, displaced women, and unaccompanied or
street girls in Montenegro53, women migrant workers arrested for violations of the immigration
law or prostitution in Qatar54, or children in prostitution in Brunei Darussalam55. When
identifying gaps in the systematic and timely identification of trafficking victims, CEDAW
also calls upon States party to adopt and implement a “standardized policy”56 for all relevant
governmental bodies to identify victims of trafficking in human beings, or to establish “a
mechanism to proactively ensure identification of and support for trafficked persons” as well as
training, so as to increase officials “ability to identify potential victims of trafficking”57.
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The CRC has similarly pointed to the “the lack of proactive efforts by the State party to […]
identify trafficking victims among children in vulnerable situations”58, and referred to the need
for a “proactive system for the identification of victims of trafficking” 59. In relation to sex
trafficking in Malta, the CRC has called upon the State to “proactively identify trafficking
victims among vulnerable populations, particularly migrants, women in prostitution, and
foreign workers”60. These recommendations are often accompanied by a call to provide
“enhanced training and capacity-building efforts for law enforcement officials, including
immigration officials, so as to increase their ability to identify potential victims of
trafficking”61, another fundamental requirement.62
Adopting a truly preventive or pre-emptive approach to identification along the lines suggested
by the Special Rapporteur, the HRC has called upon States to identify persons at an even
earlier stage. It has called upon States to step up their efforts “to identify and protect persons
who may be vulnerable to human trafficking”63. That is to say, States should identify persons
who, according to a number of indicators or risk factors, may potentially become trafficking
victims and protect them before trafficking actually takes place. That aspect has also
occasionally been raised by CEDAW, when it has referred to early identification and warning
systems as effective measures to prevent trafficking.64 Similarly, the CRC has welcomed the
adoption of programmes focusing on the prevention of human trafficking as well as “the
identification of vulnerable groups and potential victims of trafficking, especially children
without parental care, children in street situations, children involved in child labour, children
who are foreign citizens or who belong to ethnic minorities, and children living in poverty” in
Turkmenistan65. In that context, it encouraged the State to undertake research on the extent and
root causes of the exploitation of children, including forced labour, prostitution and
pornography, in order to identify children at risk and assess the extent of the problem, and
undertake targeted preventive measures, including against exploitation over the Internet66. In
the case of Switzerland, it similarly highlighted that “there are insufficient mechanisms in
place to identify and monitor children at risk of becoming victims”67. These approaches rightly
focus on a proactive and pre-emptive conception of identification, bringing identification and
protection efforts much closer to the realm of prevention.
In sum, the comparative analysis of the interpretations made by special procedures and treaty
bodies allows us to reach some preliminary conclusions. The different ways in which
international bodies interpret States’ proactive duties highlight the existence of different types or degrees - of obligations. The critical element relates to the point in time when we consider
that the proactive identification duty is triggered. The more we place that moment back in time,
the more preventive aspects become relevant to the entire identification and protection system.
When we take a broader approach to identification that focuses on its proactive and preventive
duties, we highlight the existence of another aspect that adds to the individual identification
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duties: we could refer to it as “systemic identification duties”, or systemic due diligence
duties68. Indeed, human rights law, through its fundamental human rights positive obligations
construct, points to States’ human rights obligation being both proactive and reactive. States
should not only protect victims, and sanction the perpetrator while providing compensation to
the victim, once a violation has occurred, but are also required to prevent violations to the
extent this is possible. That extent is measured by the due diligence concept. When States are
aware or should have been aware of a potential risk that a person or a group of persons might
be at risk of being trafficked, the State should immediately investigate and take protective
measures as a preventive measure. That concept, which has been discussed earlier 69, has been
further developed by human rights bodies at the European level, as will be examined hereafter.
2.1.4. International bodies’ pronouncements at the regional level
2.1.4.1. Proactively addressing systemic exploitation in key economic sectors
Along the same lines as the Special Rapporteur on trafficking, the EU Group of Experts has
taken one of the most far-reaching approaches to proactive identification, focusing not only on
the need to take proactive measures when a suspicion of trafficking arises, but more broadly on
the need to use regulations and monitoring tools in key economic sectors to detect trafficking
cases at an early stage as well as to prevent those cases from occurring in the first place. This is
fully coherent with the comprehensive human rights-based approach the Expert Group has
consistently taken.
Its recommendations in this area include introducing regimes to regulate and monitor private
agencies (private employment agencies and their business associations, but also individual
commercial agencies) that frequently appear in the modus operandi of traffickers. In order to
identify those agencies at an early stage, the State should regulate them by way of licensing
and monitor them. States could also apply innovative policies such as rating systems. Clearly,
the focus is on administrative measures that should be used to monitor and enforce labour
standards, in combination with training of the relevant actors and backed by criminal law
enforcement70.
With regard to particularly vulnerable sectors such as construction, sweat shops, agriculture
and the sex industry, the Expert Group recommends a proactive regulation and monitoring by
multiagency groups, which would counter-act the “invisibility of the exploitation” by
identifying (possibly) trafficked persons and collecting intelligence, which can be used for
large-scale investigation71. Finally, the Expert Group recommends to EU Member States that
they consider the introduction and/or expansion of transparent labour admission systems and
establish multi-agency and international enforcement mechanisms, and that more efforts should
be displayed to ensure that international labour standards are applied and enforced72.
This strong focus on regulating and monitoring the labour sectors where trafficking is more
often perpetrated is a firm call to States to do much more to reveal the invisible but well-known
exploitation of vulnerable persons – often irregular migrants - who end-up working in inhuman
exploitative conditions73. Indeed, it is not only this phenomenon that is well known, it is also
68

This is a concept the Special Rapporteur on violence against women has developed in relation to violence
against women, as will be further discussed in the conclusions; in Special Rapporteur on violence against women,
its causes and consequences, Report to the Human Rights Council, 2013, A/HRC/23/49, para. 70.
69
See Part I, Chapter II, section 3.3.1.2.
70
EU Expert Group 2004 Report, para 72.
71
Ibid., para 73.
72
Ibid., para 74.
73
On the importance of a labour law framework and of regulating agencies, see V. Stoyanova, Human Trafficking
and Slavery Reconsidered …, cit., pp. 372-380.

181

the passivity of States in that respect. In a recent report, the EU Fundamental Rights Agency
(FRA) refers to EU States “accepting systemic labour exploitation”, “allowing severe labour
exploitation to spread across broad areas of the economy, from agriculture and construction
through domestic work and the cleaning sector to tourism and catering”, and urges them to put
an end to “the current climate of implicit acceptance of severe labour exploitation” in the EU.74
In this context, shouldn’t States finally address the broader legislative and administrative
deficiencies that generate these situations and make them structural, such as the way
immigration and labour laws and structures promote trafficking and fail to both scrutinize
labour conditions and guarantee migrants’ rights? Clearly, the call made by the Expert Group
back in 2004 has been ignored. As Chuang rightly underlines:
Conveniently obscured is the need to address the reality that trafficking is often labour
migration gone horribly wrong and that it is at least partly due to the combination of
tightened border controls, which have created a growing market for clandestine migration
services, and lax labour laws, which permit employers and recruiters to coercively exploit
their workers with impunity.75

In that context, extensive proactive controls in businesses where exploitation is more frequent
is a conditio sine qua non in order to identify and protect those who are being trafficked and
exploited and prevent future exploitation by sending a signal that such forms of exploitation
will not be tolerated in the future. As has already been mentioned when discussing a similar
approach taken by the Special Rapporteur on trafficking, this pre-emptive approach to
identification is more concerned with the preventive aspects that reflect the extent to which the
State complies with its duty to set up an administrative and legal framework that is adequate to
effectively deter employers from trafficking and exploiting workers and provides practical and
effective protection to individuals from the risk of trafficking76.
Confirming this trend, GRETA also generally reveals in its country monitoring reports that
efforts displayed by States party in the European Trafficking Convention to proactively
identify victims are insufficient and need to be increased. It often recommends that law
enforcement officials, social workers, labour inspectors, border officers and other relevant
actors adopt a more proactive approach and increase their outreach work to identify possible
victims of trafficking77, and that “training should encourage a proactive attitude on the part of
law enforcement officers and other frontline professionals to identify potential victims of
trafficking”78. Indeed, GRETA consistently refers to the extent to which States plan and
implement a proactive detection strategy as an important element of States’ compliance with
the European Trafficking Convention79.
In relation to trafficking for labour exploitation, GRETA consistently recommends the
adoption of a proactive approach, alerting that the identification of victims of this form of
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exploitation tends to be low80. It points with great concern to the recent reduction in proactive
labour inspections, which has even worsened the situation81. Very much in line with the Expert
Group recommendations, it encourages regular and co-ordinated labour or multi-agency
inspections, in particular in the sectors most at risk, such as agriculture, entertainment, service
sector, construction, domestic work, textile, restaurants and hotels, but considering that sectors
most at risk may vary from country to country82. For example, modelling agencies have been
identified as a sector at risk for children in Latvia, where labour inspections carried out in a
number of modelling agencies have revealed that risk due to lax regulations and controls, in
particular in relation to checks on the identity of the legal representatives of minors engaged in
these agencies83.
2.1.4.2. Serious failures in identification among irregular migrants and refugees
Similarly to the Special Rapporteur on trafficking, GRETA insists on this duty in relation to
specific contexts where proactive identification is especially lacking, such as the situation of
irregular migrants who are frequently stopped and detained without appropriate efforts being
displayed in order to proactively detect whether they might be trafficking victims and/or in
need of international protection. Indeed, the European Commission report on identification of
trafficking victims in international protection and forced return procedures highlights
significant failures in this area, pointing to pro-active screening of potential victims as a good
practice which is particularly important in view of the proven obstacles to self-reporting.84
GRETA similarly recommends to “improve the detection and identification of victims of
trafficking among irregular migrants through a proactive approach which requires regular
training on trafficking in human beings and the rights of victims for immigration, border police
and asylum officers”85.
Indeed, there is consensus that this is an area where States fail to comply with their
international obligations, with very serious consequences in terms of migrants’ human rights
protection. Even in those European States that have the most advanced legal and administrative
frameworks against trafficking, practice and case law show that identification too often
remains a purely reactive exercise fully dependent on self-reporting, an even inadequate when
self-reporting takes place. Authorities frequently fail to carry out an autonomous proactive
investigation and reject identifying victims as trafficked persons solely on the basis of the
person’s testimony.
In the United Kingdom, for example, GRETA has found that proactive identification is still
lacking in a number of areas. For example, a national research undertaken by British
authorities established that Home Office workers gave disproportionate weight to the
credibility of the presumed victims’ statements and small inconsistencies in the victim’s
account, such as discrepancies between dates and times of events, to justify negative decisions
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on identification. The same research found that, while the United Kingdom’s Guidance for
Competent Authorities envisaged that the competent authority would proactively seek out all
information that could be useful from the service provider, police or local authority, in practice
officers seldom sought additional information from service providers before issuing negative
conclusive grounds decisions on the person’s trafficking victim status86. Indeed, the Competent
Authority guidance document explicitly states that “it is important that the Competent
Authority does not rely on victims to identify themselves, but instead knows how to recognise
and identify the signs of modern slavery”87.
2.1.4.3. Proactive identification in the criminal justice system
Finally, when referring to the need for proactive criminal investigation of trafficking offenses,
which will enhance proactive and early identification88, GRETA also insists on the need to
actively identify potential trafficking victims in the context of criminal prosecution. The
tragedy of criminal prosecution against trafficking victims that go unidentified is well
illustrated by the R v O89, to which reference is made in GRETA’s United Kingdom report. In
this case, defined by the London Court of Appeal as a blatantly unfair trial and a “shameful set
of circumstances” that would hopefully never occur again, both prosecutors and defence
counsels failed to establish that the Nigerian woman who was being prosecuted in that case
was in fact a minor and a victim of trafficking for forced prostitution. Both had failed to their
duty to proactively identify her status, in the absence of self-identification, and to consider
credible evidence to that effect90. Following the appeal sentence in R v O, the United Kingdom
has issued guidance documents for prosecutors that underscore their duty to be proactive in
establishing if an accused is a potential victim of trafficking, in order to avoid prosecution in
those cases in accordance with article 26 of the European Trafficking Convention91.
While this issue is closely intertwined with the principles of non-punishment and nonprosecution of victims which is increasingly being recognized at the international level and that
will be examined in details in the next Chapter92, the analysis of the few rulings on human
trafficking cases adopted at the international level that follows in the next heading will also
shed some light on the extent to which trafficking victims are – or are more frequently not proactively identified in the context of criminal proceedings.
2.1.5. International rulings: a prevalently weak contribution to proactive identification
2.1.5.1. CEDAW’s inadmissibility decision in Zhen Zhen Zheng
The inadmissibility decision taken by CEDAW in Zhen Zhen Zheng v. the Netherlands
regrettably reflects that body’s failure to assess the proactive identification requirement and the
difficulties trafficking victims face in exercising their rights to protection and to access to
justice, both at the national and international level. The author, an alleged victim of trafficking
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who was a minor at the time of the events, complained that the Dutch asylum authorities
violated art. 6 of CEDAW by failing to identify her as a potential trafficking victim, to report
her case to the police for investigation and to inform her of her right to benefit from the Dutch
protection scheme for victims of trafficking. Indeed, the applicant had reported that she had
been raped several times, forced to sleep with a man and locked in a house. However, the
Committee found the complaint inadmissible for non-exhaustion of domestic remedies,
considering, among other things, that the author had not properly addressed her allegations
under Article 6 in domestic courts93.
Yet, three Committee members took a very different view in a dissenting opinion. Separating
themselves from the Committee formalistic perspective and taking a human rights-based
approach based on States’ due diligence obligations, they underline that complaints under the
Optional Protocol provide an “opportunity to assess the weaknesses in the procedures, the legal
and administrative institutions and implementation processes of the legal system that does not
allow women to obtain the benefit of the law as intended and to take remedial action”94.
Therefore, in light of the author’s illiteracy and very limited level of education, her condition
as minor, orphan, and abandoned child and as potential victim of trafficking, trauma and sexual
abuse, the fact that she might not have used legal processes according to the Committee’s
requirement should not have prevented the Committee to look at the substance of the case, also
because national authorities had a responsibility in that failure considering that they did not
inform the author of her rights and of available legal avenues to claim her rights as a victim of
trafficking, as follows:
We consider that it is incumbent upon the State party to protect victims of an international
crime such as trafficking in persons and to have law enforcement officials adequately trained
so as to identify victims of such crime and inform them of the avenues under which they can
seek protection. We further observe that victims of trafficking find themselves in a very
vulnerable situation and that they should receive guidance on the use of the appropriate
remedies95

The three dissenting experts go on stating that the Netherlands failed to exercise their due
diligence obligations since in the light of the difficulty for victims, who are often uneducated
and traumatized, to report precisely and with great details their experience, “the Immigration
and Naturalization Service did not act with the due diligence that the author’s situation
required by failing to recognize that she might have been a victim of trafficking in human
beings and accordingly inform her of her rights”96, despite the “numerous elements from the
author’s interviews […] which should have led the officers to suspect that she had been a
victim of trafficking”97. As a consequence, the three dissenting members consider that the facts
reveal a violation of article 6 of CEDAW and recommend to the State party to take measures to
ensure that border guards, police and immigration officers are appropriately trained so as to
develop the requisite skills to “adequately interview and recognize victims of trafficking at an
early stage”98.
It is regrettable that CEDAW was not able to see that the procedural requirement it refers to as
the only reason to dismiss the case is absent because of the State’s failure to comply with its
obligations and is therefore the State’s direct responsibility. The Committee failed to consider
that the right to access to justice for women is “essential to the realization of all the rights
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protected under the CEDAW Convention”, as established in its General Recommendation n.
3399, and that accessibility is one of the six essential components of that right. As a matter of
fact, it ends up being clearly unfair that an international body allows a State’s failure to free
itself from the international scrutiny it should be subjected to.
2.1.5.2. The European Court of Human Rights’ case law: a lack of coherence
The ECtHR case law is particularly relevant under this section, since the Court has taken a
strong stance on proactive identification since its first judgment. However, when looking at
how this case law had further developed, one notes that the approach taken by the Court on this
topic is, to say the least, uneven.
2.1.5.2.1.

The landmark Rantsev case and the theory of the foreseeable risk

Where the Court is coherent and brings in an important contribution on this issue is on the
theoretical construct around when the duty to take proactive measures to identify and protect a
person as a potential victim of trafficking is triggered, based on States’ human rights positive
obligations. That theoretical reasoning was first elaborated in the Rantsev judgment. In line
with its well-established theory of the foreseeable risk set out in Osman and further developed
in its subsequent case-law on Article 2 and 3 of the Convention,100 the Court shaped a very
similar although slightly adapted version of this theory in the context of human trafficking. On
that basis, it established that in order for a positive obligation to take operational protective
measures to arise in the circumstances of a particular case, it must be established that:
State authorities were aware, or ought to have been aware, of circumstances giving rise to a
credible suspicion that an identified individual had been, or was at real and immediate risk of
being, trafficked or exploited within the meaning of Article 3(a) of the Palermo Protocol and
Article 4(a) of the Anti-Trafficking Convention101.

If the answer is affirmative, the Court will find a violation of the positive obligation to protect
victims of trafficking where the authorities failed to take appropriate measures within the scope
of their powers to remove the individual from that situation or risk. Finally, that obligation must
be interpreted in a way which does not impose an impossible or disproportionate burden on the
authorities102, a proportionality criterion already established in Osman103. However, a difference in
wording between on the one hand Osman and other ‘right to life cases’ and, on the other hand,
the Rantsev and a few other ‘trafficking cases’, reveals what we may consider an increase in
the level of diligence required from States. While in Osman the Court required that authorities
knew or ought to have known of the “existence” of a real and immediate risk to the individual
in order for the duty to take protective measures to be triggered, what is required in Rantsev is
awareness of “circumstances giving rise to a credible suspicion” of that risk. In the opinion of
the author, this more flexible concept is rightly aimed at addressing the specific features of
human trafficking, where States - claiming their ignorance - too often fail to take action with
regard to individual situations that respond to well-known trafficking patterns, while attacks to
the right to life do not that frequently respond to such well-established patterns.
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On that basis, in Rantsev the Court reaches the conclusion that, despite Ms Rantseva’s silence
when sitting in the police station, the State ought to have had a reasonable suspicion that she
was a victim of trafficking, based on two elements. Firstly, national and international reports
demonstrated that the authorities were aware or ought to have been aware that foreign women,
particularly from the ex-USSR, were trafficked and sexually exploited in cabarets. And
secondly, the police, when coming into contact with her, became aware of a number of relevant
elements, such as the fact that she had only recently arrived in the country, that she was from
the former USSR and that she was working as a cabaret artiste. As can be seen, the Court refers
to two different sets of elements: the general situation in relation to the context where the
victim was exploited, and the particular situation of the victim. It established that both the
general and the particular situation provided a number of indicators or elements of suspicion.
On that basis, it found Cyprus guilty of violating its positive obligation to protect Ms Rantseva
since authorities were in the presence of sufficient indicators for them to “have been aware of
circumstances giving rise to a credible suspicion that Ms Rantseva was, or was at real and
immediate risk of being, a victim of trafficking or exploitation”104. Accordingly, a positive
obligation arose to investigate without delay and to take any necessary operational measures to
protect Ms Rantseva as a victim or potential victim of trafficking105. Instead, the Cypriot police
did not take any protective measure and handed her back to her traffickers. As it is known, she
was found dead that same night.
This interpretation by the Court of States’ duties to proactively identify victims in situations
where elements of suspicion arise and the victim does not self-report is indeed fundamental. In
the first human trafficking case before an international tribunal, the interpretation and
application of that particular aspect of identification duties is exemplary: the duty to
proactively identify victims at an early stage in the absence of the victim’s self-reporting is
clearly established, in full coherence with the relevant international legal framework and the
human rights based-approach it enshrines. It was clearly a promising start for the
jurisprudential development of this comprehensive approach to identification.
The importance to be given to the broader context and to a proactive approach to identification
is also briefly referred to in the inadmissibility decision taken in V.F. v France, even if the
Court eventually reaches a negative conclusion, finding that the applicant’s circumstances
where not sufficient to generate a suspicion that she had been trafficked and would be at risk if
returned to her country. In particular, in that decision the Court acknowledges the difficulties
victims face in reporting their situation and the consequent need to fully take into account those
difficulties when looking for elements of suspicion. It also acknowledges the difficulty for
victims of trafficking to denounce networks in their asylum applications when they are still
under the control of their members106.
Finally, the Court takes into account “the importance of the phenomenon of trafficking of
Nigerian women in France and […] the difficulties for these persons to make themselves
known to the authorities with a view to obtaining protection”107. In that context, it found that
French authorities proactively questioned the applicant in order to check relevant elements of
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suspicion, and that the French authorities were aware of the context and duly considered it
since “trafficking in women, and more specifically the networks of prostitution between France
and Nigeria, is a phenomenon which the French asylum jurisdiction [CNDA] takes particularly
seriously”, referring to numerous cases where the CNDA granted international protection to
Nigerian trafficking victims.108
2.1.5.2.2.

Its subsequent trafficking case law: a regressive trend

However, in its second judgment on the merits, L.E. v Greece, the Court’s reasoning on this
aspect is surprisingly weak. It lacks coherence with its previous approach and, more broadly,
with its positive obligations construct. In the presence of very similar – or even stronger indicators than in Rantsev (young woman from Nigeria, who entered Greece illegally, was
engaged in prostitution and applied for asylum), the Court did not examine whether Greek
authorities complied with their obligation to investigate the situation and establish whether she
might have been a victim of trafficking and therefore required protective measures. The Court
simply avoided that same detailed scrutiny it had carried out in Rantsev and established that
Greek authorities could not have reasonably known or suspected that Ms L.E. was a victim of
human trafficking during the two years that preceded her self-reporting – during which she was
repeatedly arrested, detained and convicted by Greek authorities, and continued to be exploited
by her traffickers - exclusively based on the fact that she did not self-identify as a trafficking
victim.
The Court exclusively refers to the fact that the applicant “did not draw the attention of the
authorities to its situation as a victim of trafficking” and did not “alert” them on her situation109.
It failed to explore any element or circumstance which may have triggered a suspicion that Ms.
L.E. might have been trafficked. It simply ignored the foreseeable risk test, in full contradiction
with Rantsev and its established case law on Article 2. This constitutes a serious regression,
and a significant lack of coherence in the Court’s case law.110
Before turning to the position taken by the Court on this issue in its two latest judgments, both
issued at the beginning of 2017, we should briefly refer to the inadmissibility decision it took a
few months earlier in G.J. v Spain111. On behalf of the applicant, the organization Women’s
Link Worldwide (WLW) denounced that Spanish authorities systematically fail to their duty to
both proactively and reactively identify trafficking victims, since even after self-identification,
they fail to investigate victim’s circumstances and systematically deport victims who do not
immediately accept to cooperate in criminal proceedings, without granting them a recovery and
reflection period. In the case brought before the Court, Ms G.J., a Nigerian young woman
forced into prostitution and pregnant at that time, was deported 5 days after having requested a
recovery and reflection period. While UNHRC had recognized her as a potential trafficking
victim, Spanish authorities did not even grant her a recovery and reflection period – a period
which should be used by authorities to assess her status with sufficient time to investigate her
108
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situation - and deported her on the next day without informing WLW, the legal representatives
who had filed the request on her behalf.
The case was found to be inadmissible because WLW had only been given powers to apply for
the recovery and reflection period on behalf of the victim, but not for acting in any judicial
proceedings. However, WLW argued that the victim had been in the impossibility of giving
those powers to WLW since she had been expeditiously deported without even informing
WLW. In light of the serious failures in the identification system in Spain which had caused
Ms. G.J. not being granted the reflection period as required under the European Trafficking
Convention and being expeditiously deported without being able to contact her legal counsels,
WLW argued that the Court should have considered that the serious nature of the allegations
and the State’s direct responsibility for the lack of written powers - and for putting the
applicant in a situation of extreme vulnerability - were exceptional circumstances that
warranted recognizing locus standi to WLW in this case. Regrettably, the Court simply found
that WLW lacked locus standi without assessing the link between the lack of written powers
and the State’s failures in the identification procedure112. As a consequence, an important
opportunity to take a clear stance on States’ both proactive and reactive identification duties, as
well as their non-refoulement obligation, went lost113.
This case recalls in a way the inadmissibility decision by the CEDAW in the Zheng case. In
both cases, lack of compliance with a procedural requirement was considered by the Court as
on obstacle to review the case on the merits, without considering that in both cases victims
were in an extremely vulnerable situation – minors, victims of sexual abuse and exposed to the
risk of being deported – and, most importantly, national authorities had a direct responsibility
in that failure – in Zheng because they did not inform the applicant of her rights and of
available legal avenues to claim these rights, and in G.J. because they expeditiously deported
the applicant without notifying her legal counsels who were prevented from getting written
powers to take further legal action.
Finally, in 2017 the Court issued two judgments on the merits on human trafficking cases.
While in the first one, J v Others, the Court does more understandably not look at proactive
identification duties since the applicants only stayed in Austria for three days, limiting the
capacity of Austrian authorities to proactively become aware of their situation, the Court
addressed again this aspect in Chowdury and Others, with more encouraging results. In this
case, the Court focused again on pre-emptive aspects, following a reasoning based on the same
aspects examined in Rantsev. First, awareness of the general situation of trafficking for labour
exploitation in the Manolada strawberry fields. The Court notes that the State was aware of the
situation of abuse well before the shooting against the applicants and the ensuing filing of a
criminal complaint before the police. Indeed, that situation had been made public not only by
the press, but also by the Ombudsman in a 2008 report and by three Ministers who had
requested the government to take measures to improve the situation of migrants in the
Manolada strawberry fields, including by making inspections114. Secondly, awareness of the
applicants’ particular situation of exploitation. As foreign undocumented migrants, they went
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to the police station a couple of days before the shooting and alerted the police that they were
working without being paid, which should have triggered appropriate action.115
On that basis, the Court finds that “the operational measures taken by the authorities were not
sufficient to prevent trafficking in human beings and to protect the applicants from the
treatment they were subjected to”.116 From this perspective, Chowdury is undoubtedly a good
judgment117, which recovers the broad proactive approach to operational measures taken in
Rantsev, and brings it closer to the prevention duties. Identification and protection duties are
triggered as soon as authorities become aware – or ought to be aware – of elements of
suspicion, which may be originated from the general situation and the particular situation of the
applicants.
What is not entirely clear is whether both elements are required or whether one of them is
sufficient to trigger identification and protection duties. Would the general situation elements
be sufficient to trigger that duty, or does it need to be combined with an element of suspicion
related to the individual situation? And vice versa? If the applicants had not gone to the police
station two days before the incident, would that same duty to identify and protect the victims
have been triggered based on the knowledge the state had about abuses taking place in
Manolada? And if the applicants had gone to the police station without any general situation of
abuse being know beforehand in Manolada, would that same duty have been triggered?
The ECtHR’s theory of the foreseeable risk requires that “State authorities were aware, or
ought to have been aware, of circumstances giving rise to a credible suspicion that an identified
individual had been, or was at real and immediate risk of being, trafficked or exploited …”.
The reference to an identified individual appears to require that awareness of the general
situation of trafficking in a specific area or sector is not sufficient, but must be accompanied by
an element of suspicion related to an identified person or group of persons.
On this point, reference should be made to the case law of the IACtHR. While it has already
been mentioned that a solid legal reasoning on the existence and scope of due diligence
obligations under the AHRC has been developed by the IACtHR already in its first judgment in
1988, additional aspects have been developed by the Court with reference to the issue under
review, i.e. when the duty to identify and protect an individual from human rights violations is
triggered. Not without referring to the ECtHR’s case law on the matter, the IACtHR clarified
that a State does not have unlimited obligations with regard to acts committed by private
individuals and that in order to attribute responsibility to the State for the failure to prevent a
crime, three requirements have to be fulfilled: 1.) the States’ awareness of a situation of real
and imminent danger; 2.) for a specific individual or group of individuals; and 3.) the
reasonable possibility of preventing or avoiding that danger118.
Attention should be drawn to the way the Court applied the requirements to the facts of the
case and solved the issue in the “Cotton Field” case, a landmark case on States’ due diligence
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duties in relation to violence against women. This case is about three your women who
disappeared and were found dead a few days later in the cotton field around Ciudad Juárez.
The Court divided the facts into two periods of time: the time prior to the report of the girls’
disappearance and the time between that report and the discovery of their bodies. With regard
to the first period, the Court did not attribute responsibility to the State because it considered
that even though the State was conscious of the general situation of risk for women in Ciudad
Juárez, it was not aware of the real and immediate danger for the victims in the specific case 119.
However, concerning the second period of time, once the girls’ disappearance was reported and
due to the context of violence against women in Ciudad Juárez, the State was aware of a real
and imminent danger for the three identified victims, but did not adopt immediate and effective
measures which could have reasonably been expected in these circumstances of the case to
investigate the disappearances, locate the young women and prevent further harm120. It thus
found that the State failed to comply with its due diligence obligation to protect the victims by
preventing the crimes121.
This IACtHR reasoning in Cotton Field deserves two comments. On the one hand, the finding
on the first period of time under review by the Court provides no accountability for serious
failures in the area of prevention. This is indeed a serious issue. Since prevention is one of the
fundamental arms of the due diligence duty under international human rights law, this
judgment reveals a fundamental problem that remains unresolved: the difficulty to hold States
accountable for the violation of their international obligations in the area of prevention, both
under the due diligence duty and under specific treaties that provide for that obligations. This
same failure is blatant in Chowdury. While the reasoning it develops on the duty to adopt
operational measures to identify and protect the victims is appropriate, the Court totally fails to
examine whether the Greek administrative and legal framework for the prevention of
trafficking is appropriate. This would have allowed to look at more systemic failures, where
the Greek State is not taking sufficient measures to prevent trafficking to occur in the first
place. While in Cotton Field the IACtHR points to the failures in the area of prevention but
does not attribute any responsibility to the States for them, in Chowdury the ECtHR does not
even examine this point (a significant regression with respect to Rantsev). Both findings are
regrettable.
On the other hand, what would be the outcome of applying the same reasoning to the
trafficking cases adjudicated by the ECtHR? We consider that the same conclusion would be
reached in the Rantsev and L.E. cases where the duty to identify and protect was triggered as
soon as the victims had their first contact with the authorities (even if the Court only made that
finding on Rantsev and not it L.E., as already discussed), but not before that contact since,
despite the awareness of the phenomenon of trafficking into sexual exploitation was well
known by State authorities in the two cases, no element was pointing to the particular situation
of the victims. Therefore, only general preventive measures were triggered, but not specifically
geared at these persons. However, turning to the case we were examining, Chowdury v Greece,
and the two categories of situations the Court looked at in that case, the general and the
individual one, we should note that the general situation of abuse referred to by the Court is not
that general. It actually includes elements that are specific enough for the State to become
aware that an identifiable and sufficiently reduced group of persons are being subjected to
trafficking and related abuses. While the general situation referred to in Rantsev related to
young foreign women working in cabarets, but without specifying which one, in Chowdury the
indications provided by the press, the Ombudsman and the relevant Ministers referred
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specifically to the strawberry plantations in Manolada, an identified location. In this case, it is
the opinion of the author that this first element relating to the general situation of exploitation
in Manolada was sufficient to trigger the State’s duty to proactively identify and protect the
victims, even in the absence of their visit to the police station. The information that was
available to them was sufficiently specific since it related to a group of identifiable individuals:
the Manolada strawberry fields’ workers.
In conclusion, the Court’s return in Chowdury to a broad approach to identification that
includes proactive duties based on the “foreseeable risk test” as applied to human trafficking in
Rantsev is an important step in the right direction. However, the ups and downs that have been
highlighted in the Court’s case law with respect to when the duty to adopt protection measures
is triggered fail to send a clear message to States on the scope of their positive obligations on
this aspect, and show that the proactive aspects of the identification duty are still not
recognized with sufficient clarity as a binding requirement under European law.
2.2. National multi-stakeholders’ coordination and established procedures
Another key element that builds up countries’ identification capacity is the establishment of
multi-stakeholders coordination mechanisms and/or national referral mechanisms (NRM) to
achieve effective cooperation among the many governmental and non-governmental entities
that come across victims of trafficking and have the capacity to identify and support them. A
national referral mechanism (NRM) has been defined as “a cooperative framework through
which State actors fulfil their obligations to protect and promote the human rights of trafficked
persons, coordinating their efforts in a strategic partnership with civil society” 122. From a
human rights-based perspective, its primary aim is to provide an effective way to identify
victims and refer them to appropriate services, and to ensure that their human rights are
respected. Their structure should be aimed at formalizing co-operation among government
agencies and non-governmental entities, and its structure would generally include a national
coordinator and a roundtable or working group made up of senior representatives of
government agencies and civil society organizations. Their role would be to identify and refer
victims but also to develop recommendations for national policy and procedures regarding
trafficking victims123.
Now, what is the relevance of multi-stakeholders coordination mechanisms in the context of a
human rights-based approach to trafficking? Clearly, the extent to which an instrument adopts
a human rights-based approach is reflected in the extent to which cooperation with a variety of
stakeholders is taken on board. As will be been seen, instruments that do not take a human
rights-based approach to trafficking, such as the Palermo Protocol, tend to rest relevance to
multi-stakeholder cooperation (governmental and non-governmental): when they refer to it,
they only provide for general policy oriented functions or, more frequently, only mention
cooperation with NGOs in the restricted areas of assistance to victims and prevention
measures. On the contrary, instruments that do integrate a human rights-based approach push
multi-stakeholder cooperation significantly further, in line with the principle of participation,
foreseeing operational and even decision-making cooperation in the much more sensitive area
of victim identification, which implies important changes in the distribution of power and
functions. Also, bodies that take a human rights-based approach but lack specialized expertise
on human trafficking and rely on generalist human rights instruments as a legal basis for their
findings fail to adequately underline this participatory requirement or only occasionally do so.
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Moreover, other important aspects will be looked at. Actors involved in identification efforts
cannot properly identify victims if they don’t use pre-established protocols that provide clear
guidance on, among others, the procedures, indicators and criteria that should trigger the
beginning of an identification process and guide its development until the identification
process is completed with a final decision being taken on the person’s status. Also, which
criteria or threshold should be followed in decision-making on identification: is a suspicion
sufficient or is a certain level of certainty required? We will first review to what extent relevant
instruments provide an answer to those questions. We will then turn to how international
bodies have interpreted these standards.
2.2.1. International instruments
While the Palermo Protocol puts considerable focus on international cooperation between
States party, which is one of its the main purposes124, it says very little about cooperation at the
national level. Cooperation between governmental agencies is only addressed once, when it
calls upon enforcement, immigration and other relevant authorities to cooperate by exchanging
information that might be useful to identify victims and perpetrators, the type of travel
documents they use and the methods used by traffickers125, while cooperation with nongovernmental organizations is referred to in only two areas that do not include identification.
Indeed, States should consider, “in appropriate cases”, working in cooperation with nongovernmental organizations in the implementation of prevention policies and in the provision
of assistance to victims126.
Quite on the contrary, the Trafficking Principles and Guidelines are explicit in recommending
that States should establish cooperation mechanisms between relevant governmental and nongovernmental organizations for the purpose of identification, and pushes this reasoning a bit
further than European instruments when recommending that this cooperation be formalized, as
follows:
States […] should consider: 1. Ensuring cooperation between relevant authorities, officials
and nongovernmental organizations to facilitate the identification and provision of
assistance to trafficked persons. The organization and implementation of such cooperation
should be formalized in order to maximize its effectiveness127

This call to formalize cooperation points to the development of a cooperation mechanism that
sets out clear roles for each actor and clear procedures to be followed. Formalizing such
cooperation methods is important when considering that cooperation at the national level is too
often happening on an informal basis, where depending on the area or city where action is
implemented, cooperation takes place on a greater or lesser extent depending on the
willingness or disposition of officials involved. Therefore, the more the system is formalized,
in regulations or even in legislation, the better it is in order to promote coherence and equality
of treatment at the national level.
The Principles and Guidelines put special emphasis on the need to adopt procedures and
guidelines on identification with regard to a population that is particularly vulnerable to
trafficking: irregular migrants. In that context, States and other relevant organizations should
consider:
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Developing guidelines and procedures for relevant State authorities and officials such as
police, border guards, immigration officials and others involved in the detection, detention,
reception and processing of irregular migrants, to permit the rapid and accurate
identification of trafficked persons128

Also, they call upon States to provide appropriate training to relevant officials on identification
and on the correct application of the above-mentioned guidelines129.
While the European Trafficking Convention sets out that obligation in similar terms, the
European Directive is less explicit in that regard. Article 11(4) of the EU Directive requires
States to “establish appropriate mechanisms for the early identification of victims in
cooperation with relevant support organizations”. Recital 6 of the Preamble also points to the
fact that States should encourage and work closely with civil society organizations, including
recognized and active non-governmental organizations working with trafficked persons.
Surprisingly, the EU Directive only refers to coordination with civil society organizations, but
makes no reference to establishing multi-disciplinary coordination mechanisms among the
different governmental agencies concerned130. Therefore, the Directive leaves total flexibility
to States as to how they will achieve the objective of establishing an early identification
mechanism, except for the fact that it should provide for adequate cooperation with civil
society organizations. While it is clear that excluding civil society organizations from the
identification process would run counter to the letter of the Directive, what is not clearly
established is the level of involvement that civil society organizations should have in this
process. Indeed, this point is quite controversial and raises problems and significant disparities
between States in the implementation practice, as will be highlighted.
When compared with the corresponding provisions of the ASEAN Convention, one notes that
the EU provision is much stronger on cooperation with civil society on identification, as the
ASEAN Convention only requires that cooperation “where appropriate”131. However, the
Asian instrument is more specific than the EU Directive with regard to national procedures, as
it provides that States party “shall establish national guidelines or procedures for the proper
identification of victims of trafficking in persons”132, while Article 11(4) of the EU Directive
does not expressly require the adoption of procedures at the national level, as it only includes a
very general reference to the establishment of “appropriate mechanisms for the early
identification of victims”
Finally, the EU Directive also refers to the duty to provide assistance “as soon as the competent
authorities have a reasonable-grounds indication” for believing that a person might have been
subjected to trafficking133. Clearly, what is required is not evidence or certainty for a person to
be identified prima facie as a trafficking victim and provided with initial assistance, until the
situation is properly investigated and a final decision is taken. The duty to protect and assist is
triggered from the moment when reasonable suspicion arises when there are indications for
believing that someone might have been trafficked. This is extremely important, since a
number of States still apply a too high threshold in identification decision-making, depriving
victims or potential victims of protection at a very early stage and, in many instances,
expeditiously returning them to their countries without an appropriate assessment of their
situation and of the risks they face.
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Fortunately, the European Trafficking Convention includes a broader commitment by States, as
follows:
Each party shall […] ensure that the different authorities collaborate with each other as
well as with relevant support organisations, so that victims can be identified in a procedure
duly taking into account the special situation of women and child victims134

The need to collaborate with relevant support organizations is reiterated in the next paragraph
in relation to the adoption of legislative and other measures necessary to identify victims,
where an additional counterpart with which to cooperate is referred to: other States Parties to
the Convention. Cooperation should thus be threefold: among public authorities, between
authorities and non-governmental partners, and between authorities and other States Parties135.
The European Trafficking Convention therefore sets out clearer and broader requirements in
relation to national victim identification mechanisms.
The mentioned paragraph also refers to a “procedure” through which victims are identified. We
will see how GRETA has interpreted this reference as requiring States to establish national
procedures and guidelines. Finally, Article 10 refers to the criterion to be used in order to
trigger States’ obligation to initiate an identification process, as follows:
Each Party shall ensure that, if the competent authorities have reasonable grounds to
believe that a person has been victim of trafficking in human beings, that person shall not
be removed from its territory until the identification process as victim of an offence
provided for in Article 18 of this Convention has been completed by the competent
authorities and shall likewise ensure that that person receives the assistance provided for in
Article 12, paragraphs 1 and 2.136

In the overall, the obligations set out by the European Trafficking Convention are more
detailed, for the benefit of all stakeholders in terms of rights and guarantees to be upheld. As
soon as there are reasonable grounds to believe that a person has been trafficked, a number of
States’ obligations are triggered: not to remove the person from the territory, to provide
assistance to that person and to launch an identification process that, in cooperation with
governmental and non-governmental stakeholders, will lead to a conclusive decision following
an established procedure and a proper investigation. In addition, the procedure should be
gender- and child-sensitive, which means that different approaches in terms of interviewing
techniques, procedures and protection and assistance measures should be adopted in the case of
men, women and children victims respectively.
In this context, the notion that is vaguer is the “reasonable grounds” concept or threshold:
when is that requirement fulfilled? When are there reasonable grounds to suspect? The
Explanatory Report to the European Trafficking Convention clarifies that the Convention does
not require certainty, which is clearly impossible to achieve before the identification process
has been completed137. GRETA and other bodies provide further guidance in this regard,
insisting on the need for a low identification threshold at that early stage of the identification
process, as will be discussed in the next section. Indeed, the identification process takes time
and may require exchange of information with other countries or Parties or with victim support
organizations, which will most probably lengthen the identification process. It is therefore
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essential to avoid that persons in respect of whom there are reasonable grounds for believing
that they have been trafficked be removed from the country before they can be identified as
victims: if this happens, the rights set out in the Convention would become purely theoretical
and illusory138.
There is another important point that neither the EU Directive nor the European Trafficking
Convention refer to: the identification process is independent of any criminal proceedings
against traffickers. The Explanatory Report to the European Trafficking Convention states that
criminal conviction is not at all a requirement for either starting or completing an identification
process139. Here again, State practice reveals that the pressure on victims to file criminal
complaints or testify against their abusers is still too common and that identification, protection
and assistance due to all victims of trafficking are still in too many cases provided only to those
who cooperate with criminal investigations.140
We will now turn to examine the way these operational obligations on victim identifications
have been interpreted and developed by relevant international bodies, focusing on the issues
that have attracted the most attention: national multi-agency coordination, established
procedures and guidelines, and a low threshold in identification decision-making.
2.2.2. International bodies’ pronouncements
2.2.2.1. Multi-stakeholders’ cooperation and national referral mechanism
2.2.2.1.1. The need for a national referral mechanism
As far as UN human rights bodies are concerned, they also refer to the establishment of a
national identification and referral mechanisms as a key point in order to guarantee effective
identification and protection. However, the extent to which they refer to the multistakeholders’ aspect of that mechanism is very uneven. CEDAW systematically looks at the
establishment of such nationwide identification mechanisms, noting that trafficking victims are
still “frequently arrested, detained and deported without adequate protection and assistance”
due to the absence of an early identification and referral system for victims of trafficking or its
lack of adequacy141. While in some cases CEDAW has welcomed the establishment of special
task forces mandated to monitor and evaluate the enforcement and the implementation of
national legislation and/or action plans on human trafficking, it made it clear that these
instruments do not replace a more specific victim identification and referral system 142. What is
required from States in this respect is that they “step up efforts to identify and protect persons
who may be vulnerable to human trafficking”143, a clear reference to proactive action geared at
preventively identify persons who may become trafficking victims in the future but are not yet
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victims. For that purpose, CEDAW consistently recommends that States establish a nationwide
or standardized identification and referral system for victims of trafficking.144
Similarly, other treaty bodies regularly refer to the importance of an operational national
referral mechanisms for the identification and referral of trafficking victims145, including in
migrant holding centres where these mechanisms are often not in place146, or in relation to
child victims or children at particular risk such as undocumented foreign migrant children or
children arrested for prostitution charges147.
The review of CRC’s concluding observations leaves not doubts that identification failures are
also very serious in relation to children. In the case of Switzerland, for example, it expressed
concern that child victims of human trafficking are often not recognized as victims by law
enforcement agencies and children who are being exploited or forced to beg or steal are often
not regarded as victims148. In the case of Nepal, the Committee notes that procedures and
mechanisms for the identification, reporting, referral, investigation, treatment and coordination
of cases of children victims are still lacking, in a context where the thousands of cases of
children trafficked into prostitution are highly underreported149. The main reason appears to be
that law enforcement and judicial authorities discourage citizens from reporting such cases and
encourage them to resolve them privately150.
Finally, in relation to migrants, the CMW expresses concern at the absence not only of
mechanisms for the identification of trafficking victims among migrants151, but also of
measures to encourage migrant workers themselves to report trafficking-related violations152.
However, treaty bodies do not always refer to the basic requirements of the identification and
referral mechanisms they urge States to establish, except for its nationwide character that is
frequently referred to. Surprisingly, only in very few CEDAW’s concluding observations
references to the composition of that mechanism can be found. In the case of the Netherlands,
for example, CEDAW pointed to two important shortcomings in relation to the anti-trafficking
task force established by the government: that representatives of anti-trafficking NGOs were
not members of the task force, and that the role of NGOs in the identification of victims of
trafficking was not formally recognized153. It thus called upon the Netherlands to “ensure that
144
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relevant NGOs are fully integrated into the membership of the anti-trafficking task force […]
(and) to improve the identification of victims of trafficking by associating relevant NGOs with
the process”154. In the case of Lebanon, it also raised concerns specifically at the weak
coordination between government security, justice and social services entities, as well as their
lack of cooperation with civil society155.
However, these references are regrettably an exception. One may only express concern at the
fact that the Committee does not systematically review and make recommendations on such
key aspect of a human rights-based approach to identification: the participation of all actors
that have direct contacts with victims and expertise, both governmental and non-governmental,
in a national identification and referral mechanism.
The same finding generally applies to the rest of the Committees. CAT, for example, when
noting the lack of coordination and referral between the welfare centre for victims of human
trafficking and non-governmental organizations working in this area in Serbia, has called upon
the State to improve the mechanism for identification of trafficking victims and for
coordination and referral between service providers and officials156. The CMW also called
upon States to enhance existing identification procedures and develop referral mechanisms
“with the involvement of service providers and the Ombudsperson”157. Importantly, it also
refers to the establishment of formal cooperation agreement with international organizations –
in that case IOM and UNICEF - in the identifications of trafficking cases158, another important
actor which is involved in identification in other countries such as, for example, Italy, as will
be seen later on. However, in the majority of their concluding observations, these treaty bodies
regrettably omit to refer to the composition of these mechanisms.
Turning to the CRC, it also provides some guidance on this aspect, maybe comparatively more
than the rest of treaty bodies, in particular in the framework of its periodic review under the
OPSC. However, the comprehensiveness of its recommendations is, again, very uneven. In its
concluding observations to Thailand, for example, the CRC calls upon the State to “establish
mechanisms and procedures for the early identification of child victims […], including by
establishing cooperation mechanisms between law enforcement agencies, relevant ministries
and the Child Protection Committees”159. While the reference to cooperation mechanisms
between governmental bodies is welcome, the failure to include specialized NGOs is a
concern160.
In its recommendations to Poland, the CRC indirectly addresses the composition of the
coordinated identification mechanism when listing a number of actors who should be involved
in identification. It calls upon the State to establish “adequate and coordinated mechanisms for
identification and protection of child victims of trafficking, including systematic and timely
information sharing among relevant officials”, and to “strengthen the capacity of police
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officers, border guards, labour inspectors and social workers to identify child victims of
trafficking”161
In relation to the United Kingdom, it expressed again concern at the “lack of a nationwide and
multi-agency approach to identifying children at risk or child victims” of offences covered by
the OPSC, which include trafficking, especially in relation to children at ports, highlighting
that these children generally come into contact with immigration officers who are not
adequately trained on the identification of child victims162. However, when formulating its
recommendation to the country, it only refers to the need to establish a nationwide system to
ensure a clear and comprehensive assessment of the identity of child victims163. Regrettably,
the lack of multi-agency approach to the identification of children, which was referred to in the
analytical part, is omitted in its recommendations to the country. Instead of developing who
should be included in this multi-agency mechanism, it does not even refer to it. This kind of
incongruence does not contribute to sending a clear message to States and other stake-holders
on this key feature of a human rights-compliant identification mechanism.
In sum, while treaty bodies’ calls to establish an identification and referral mechanism at the
national level are quite systematic, the crucial participatory element of that mechanisms is only
occasionally referred to. And even less so the participation of non-governmental entities164.
This is a serious shortcoming considering the importance of that aspect. It is hardly
understandable that this requirement be left out, since the general reference to the
establishment of an identification and referral mechanism does not in any way encourage
States to set up a participatory mechanism which brings in the essential expertise of the
different governmental and non-governmental actors involved in this effort.
2.2.2.1.2. The key feature of the mechanism: a broadly-based composition
2.2.2.1.2.1.

Universal bodies’ pronouncements

Other bodies have explored in more depth the key features of the national identification and
referral mechanism, in particular in relation to its most relevant element: a broadly-based
composition. On this issue, the Working Group on Trafficking in Persons has addressed once
again the weaknesses of the Palermo Protocol by providing guidance to States on the
establishment of identification coordination mechanisms. The Working Group has taken a
particularly strong stance on this aspect, insisting time and time again on the importance of a
multi-stakeholders’ approach. Along the line of the Trafficking Principles and Guidelines, it
invited States to provide a formal identification role to a variety of governmental and nongovernmental actors, considering “the need for a multi-stakeholder approach and the specific
roles of potential actors in combating trafficking in persons”165. It expressly recommended that
“potential actors who could identify victims include law enforcement, the judiciary, victim
service providers, the private sector, health and social work professionals and other relevant
actors”166.
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More generally, in relation to all aspects of anti-trafficking efforts, the Working Group called
upon States to establish national coordinating bodies or inter-ministerial task forces composed
of officials from relevant Government ministries and to develop coordination mechanisms at
the local or district level, including non-governmental service providers whenever possible167.
In reiterating this call in its 2015 report, the Working Group included a very wide range of
stakeholders, as follows:
In establishing or strengthening national coordination mechanisms, States should consider
involving a broad range of stakeholders responsible for, among others, justice, law
enforcement, immigration, finance, taxation, social services, media, gender equality, legal
services, health, foreign affairs, asylum, education, academia, business and labour, as well
as relevant civil society and survivors of trafficking in persons168.

On this aspect, the Working Group has fully embraced the participatory principle as a key
element of a human rights-based approach to trafficking. It is coherent with its general
approach that calls upon States to adopt a human rights-based approach in the implementation
of the Palermo Protocol, trying to bring the implementation of the Palermo Protocol closer to
what is established in the Trafficking Principles and Guidelines.
Similarly, UN agencies more directly involved in anti-trafficking efforts highlighted in a joint
commentary to the EU Trafficking Directive that a human rights-based approach to trafficking
requires establishing “age- and gender-sensitive victim-centred cooperation mechanisms” for
the early identification and referral of (potential) victims of trafficking, encouraging EU States
to “ensure a multi-disciplinary and cross-sector approach, involving all relevant actors from
government and civil society”169.
For its part, the Special Rapporteur on Trafficking has addressed this issue in a straightforward
and consistent manner. In her 2012 annual report to the Human Rights Council, she stated that
“Governments should establish national referral mechanisms for identifying and assisting
victims, in close cooperation with all actors, especially victim service providers and nongovernmental organizations”170. In a later thematic report to the General Assembly, the UN
expert explicitly links that element with the due diligence principle, establishing that a
meaningful due diligence approach to identification requires a wider and more pre-emptive
approach that necessarily involves a broader range of actors beyond law enforcement or border
officials171.
In general, the Special Rapporteur observes that there tends to be a lack of understanding
among law enforcement officers about the forms and key elements of trafficking that results in
their inability to identify cases of trafficking effectively172, which highlights the fundamental
importance of cooperation with other key governmental and non-governmental partners if
identification efforts are to be effective. Indeed, the Special Rapporteur insists that “the role of
victim support agencies in identifying trafficking cases and victims […] should be recognized
167

Report WG on Trafficking 2009, First Session, para 17 (a) and (b).
Report WG on Trafficking 2015, Sixth Session, para 16.
169
OHCHR, UNHCR, UNICEF, UNODC, UN Women and ILO, Joint UN Commentary on the EU Directive – A
Human Rights-Based Approach, 2011 (“Joint UN Commentary on the EU Directive”, p. 11.
170
Special Rapporteur on trafficking, Report to the Human Rights Council (2012), A/HRC/20/18, para 88.
171
Special Rapporteur on Trafficking, Report to the General Assembly (2015), A/70/260, para 25.
172
See, for example, Special Rapporteur on trafficking, Report on the mission to Thailand (2012),
A/HRC/20/18/Add.2, para 72, 73, 77(e)(f)(h)(l); and Special Rapporteur on trafficking, Report on the mission to
Uruguay (2011), A/HRC/17/35/Add.3, para 70. More generally, see her Report to the General Assembly (2009),
A/64/290, para 91, where she notes that “victims are simply treated as criminals and are arrested and deported
with no opportunity to be identified and provided with the necessary assistance as trafficked victim”; and Report
to the Human Rights Council 2014, para 51.
168

200

and facilitated by States. Efforts should be made to build confidence and to encourage greater
coordinated collaboration”173. In that framework, she recommends the conclusion of bilateral
agreements and memorandums of understanding on key areas of cooperation, which will
promote communication and build trust174.
The formulation of comprehensive recommendations to States on the multi-stakeholders’
aspect of these mechanisms is a key aspect of her country visit reports. In these reports, she
systematically refers to the absence or the degree of appropriateness of referral mechanisms for
the easy identification of victims175, including whether they are in place at the point of entry or
of first contact with law enforcement agents176. As far as good practices are concerned, the
Special Rapporteur welcomed the strong cooperation of public institutions with civil society
regarding identification in Poland177, or the multi-stakeholders approach adopted in the United
States of America, where in addition to law enforcement officials, local community-based
organisations, health services and child welfare and protection services cooperate in victim
identification178. The involvement of labour and health and safety officials in identification, or
assigning labour attachés to the staff of diplomatic missions of those countries that receive the
largest number of a State’s migrant workers, have also been identified as good practices during
country visits179.
The Special Rapporteur also praised the Praesidium programme established in 2006 in Italy to
strengthen identification efforts at the main places where migrants arrive, which functioned
through Italian authorities’ cooperation with IOM, UNHCR, the Italian Red Cross and Save the
Children International. The Special Rapporteur noted that this “multi-agency approach allows
for timely identification of specific needs and possible responses thereto, which include using
the asylum procedure or other forms of protection or opting for voluntary return”180. Even if
she recommended improvements in relation to its implementation, she also welcomed the
normal identification mechanism established in Italy for the rest of the territory, which
provides for three identification channels: through a anti-trafficking national helpline, social
services’ mobile units present among populations at risk, and law enforcement agents, where
identification can be carried out by both law enforcement agents, social services and a number
of non-governmental entities181.
As far as recommendations are concerned, the Special Rapporteur usually recommends the
establishment of “a clear referral mechanism within the country, which should include all
governmental and non-governmental stakeholders and should ensure timely referral of victims
to relevant entities”182, or developing a “national referral mechanism that will involve social
workers, the Ombudsman, NGOs and faith-based organizations, including service providers
and IOM in the screening and identification of potential victims of trafficking”183. In her 2016
thematic report to the Human Rights Council, she additionally recommends that national
referral mechanisms for victims and potential victims of trafficking in persons should not only
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include national authorities and civil society organizations but also involve them in the
decision-making, especially relating to the identification and protection of victims and
potential victims184. This is a very important recommendation, as it qualifies the type and level
of contribution that should be established within the cooperation framework.
In the case of Belize, the Special Rapporteur pushes that logic further, recommending that the
State improves its partnerships with civil society organizations, including faith-based groups,
and involve them in the identification and protection of and assistance to victims of trafficking,
as well as in creating awareness in the community, especially in rural communities, on the
manifestations of human trafficking and on the role of communities in reporting and referring
potential cases185.
Indeed, in her 2014 report assessing the first ten years of the mandate, the Special Rapporteur
notes that since trafficking largely takes place within the community, “communities have an
important role to play in identifying trafficking and working to prevent the exploitation with
which it is associated”186. She considers that while some States have sought to engage the
broader community in their anti-trafficking efforts, such initiatives have rarely been systematic
or long-term and do not appear to have resulted in significant impact. She considers it essential
that the public be made aware of their individual and collective responsibilities with respect to
trafficking-related exploitation, for example in relation to the responsibility of those who
purchase sexual services to ensure that the services are offered without constraint187.
This is very much in line with OSCE’s approach to multi-stakeholders’ cooperation in the
identification of trafficking victim, which considers as key the concept of community policing.
This concept is defined as “a partnership-based, collaborative effort between the police and the
community to more effectively and efficiently identify, prevent and solve problems of crime”
and other community-based problems188. It reflects the key role of a community-police
partnership where constant and systematic cooperation permits reaching more effective results
and where a culture of information-sharing, trust and cooperation practices becomes
entrenched in the society. This far-reaching participatory approach is full coherent with a
human rights-based approach to trafficking and may be instrumental in mobilizing the
participation of the entire community in eradicating crimes whose success is partly based on a
sense of fear and mistrust within the community189.
As far as the detention of irregular migrants and the identification of trafficking victims among
them is concerned, the Special Rapporteur equally pointed to the need to fully involve
specialized NGOs in identification. She expressed concern that in Australia, interviews are
solely conducted by immigration officials, while it is well known that persons interviewed in
detention centres, and in particular trafficked persons, may be very fearful about speaking with
authorities. Since it is only after building a relationship of trust that victims will be willing to
disclose their true situation, the Special Rapporteur urged immigration authorities to “work in
collaboration with CSOs that are skilled in this area and/or that have established such
relationships”190.
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Finally, the Special Rapporteur elaborates on other aspects of an appropriate identification
mechanism, such as the provision of comprehensive training programmes to increase
knowledge and awareness of human trafficking among all stakeholders with a view to
equipping them with skills to accurately identify cases of trafficking191, the establishment of
national hotlines in numerous languages, which include the languages spoken by the
nationalities that are the most represented among victims192, or the existence of a solid and
well-functioning inter-agency procedures to identify, refer and process asylum claims from
potential victims with international protection needs193.
In her report evaluating the first ten years of the mandate, the Special Rapporteur considers that
one on the most relevant impacts of her country visits has been that a number of countries
strengthened collaboration with NGOs in the provision of assistance to victims of trafficking
and in developing national referral guidelines for the identification of and support to victims in
a coordinated manner194. She underlines how she “consistently advocated for more thorough
and collaborative approaches to victim identification including between victim support
agencies and front-line officers”195. Indeed, this aspect is also clearly spelled out in the Basic
principles on the right to an effective remedy for victims of trafficking in persons developed by
the Special Rapporteur, where multi-stakeholders identification is, again, singled out as a basic
precondition for a successful identification, which is, in turn, essential for guaranteeing
victims’ access to appropriate remedies196.
2.2.2.1.2.2.

European bodies’ pronouncements

In the EU context, the content of multi-stakeholders’ cooperation has been addressed in the EU
2012-2016 Strategy on the eradication of trafficking. Under the first priority “Identifying,
protecting and assisting victims of trafficking”, the Strategy calls upon States to establish
formal and functional national referral mechanisms that should describe procedures to better
identify, refer, protect and assist victims and that include all relevant public authorities and
civil society197. In that Strategy, the Commission also commits to develop by 2015 guidelines
on the improvement of national referral mechanisms as well as a model for a EU Transnational
Referral Mechanism which links national referral mechanisms to better identify, refer, protect
and assist victims. In April 2017, the Transnational Referral Mechanism (TRM) model,
developed by IOM with the financial support of the EU, was launched as an online tool. It
allows linking up experts and professionals from different countries involved in the
identification, referral, assistance, return, and monitoring of assistance to victims of trafficking,
defining the roles of each stakeholder participating in the national referral mechanisms198. If
well explained and disseminated, this is potentially a key tool for allowing better cooperation
between countries in the identification and referral of victims.
The EU Group of Experts on Trafficking in Human Beings provided detailed guidance on this
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issue in its 2004 report. Its detailed recommendations on the establishment of multidisciplinary
national referral mechanisms and the key role of NGOs in that mechanism was regrettably not
included in the EU Trafficking directive. Indeed, the Expert Group considered that
“multidisciplinary cooperation and coordination between all concerned actors and
stakeholders, including law enforcement agencies, non-governmental organisations, labour
organisations and other relevant civil society actors” is a key crosscutting requirement, an
essential element of that cooperation being the development of national referral mechanisms199.
In that context, it recommends that Government representatives should adopt a lead role in the
establishment and/or strengthening of NRMs, while constructively involving counterparts from
the nongovernmental sector200, highlighting that “civil society, as one of the main pillars of
democratic development, has a key role in the establishment of successful NRMs”, as they
bring a vast amount of experience based on their work in human rights protection and victim
assistance, but also because “they play an active role in the process of democracy and
democratisation by providing checks and balances to government structures …”201. In a 2010
Opinion, the Experts Group refers again to the need to establish multidisciplinary and multiagency national referral mechanisms, adding that these “should make use of formal agreements
between all relevant actors and national and local level, such as police, border police, the
judiciary, NGOs, labour inspectorates, trade unions, employers’ associations”202
Again, the body that examines more systematically the cooperation requirement in the area of
identification is GRETA. In monitoring the implementation of article 10 of the European
Trafficking Convention, GRETA call upon States to establish national referral mechanism, as
follows:
Proper identification requires the existence of a nationwide system of identification and
referral of victims to assistance, commonly known as a “National Referral Mechanism”
(NRM), which defines the roles and responsibilities of different actors and provides clear
procedures, guidance and operational indicators203.

In addition, GRETA recommends that a specific procedure or mechanism for the identification
and referral of child victims of trafficking be set up to take into account their special needs,
involving child specialists, specialised police officers and prosecutors204.
In its 2012 annual report, GRETA already identified as a negative practice the fact that in a
number of countries identification is entirely within the competence of the law enforcement
and/or migration authorities, while it praised as positive and more effective practices
mechanisms established in others countries where social workers, labour inspectors, NGOs,
etc. can also identify victims of trafficking and are involved in a multi-agency identification
process205. This is what GRETA refers to as a “differentiated approach to identification”, that
enables a series of relevant actors to perform identification206. In 2015, out of the 35 countries
evaluated by GRETA, most of them provided for a certain combination of actors to be
involved in identification, while in nine countries identification was usually conducted by one
single authority or body207.
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It is worth highlighting that countries where GRETA identified important shortcomings in this
regard include many of Europe’s most populated countries: lack of a national referral
mechanism and established procedures or significant weaknesses therein were found, for
example, in Germany, France, Italy208 and Spain, and in all of these countries except Italy
GRETA found that identification, by law or in practice, solely lied within the remit of law
enforcement agencies209. In its report on Spain, for example, GRETA raises a number of
important issues. It considers inadequate that the role of NGOs in the identification of victims
is limited to reporting possible cases of trafficking to the competent authorities, offering legal
advice to possible victims and submitting written information that can be taken into account in
the identification decision-making process which is exclusively carried out by law enforcement
authorities210. GRETA considers that specialised NGOs should contribute more substantially to
the victim identification process for it to be compliant with the concept of a multi-agency
collaborative process, as envisaged by Article 10 of the Convention. What type of contribution
is considered as adequate? GRETA explicitly recommends the strengthening of the
involvement of other entities, such as NGOs but also labour inspectors, social workers and
medical staff, in the decision-making process leading to identification, which shall include
giving them a formal role in that process. It also refers to improving coordination and exchange
of information with these actors, and allowing sufficient time to gather all the necessary
information to decide on the identification211.
However, while GRETA’s analysis is quite specific in relation to the shortcomings it identifies,
the ensuing recommendations it formulates are comparatively weak. While criticizing the lack
of multi-stakeholders’ approach, it fails to formulate recommendation on what role other
stakeholders should be given. For example, GRETA highlights that Spain’s identification
system brings possible victims of trafficking into early contact with the police, where a strong
connection is made between the identification of victims of trafficking and the criminal
investigation, and that this can be a deterrent for victims with irregular status or low trust in the
police to come forward212. As a consequence, identification interviews are reportedly closer to
interrogations, with no understanding of the impact of the traumatic experience lived by the
possible victim and how it can have affected her/his memory and ability to tell a series of
events. While this is a particularly serious issue, no specific recommendation is made in the
report on how the current system should be changed, on which role should be given to other
governmental or non-governmental bodies as far as the identification procedure, and in
particular participation in interviews, are concerned.
Indeed, Spanish specialized non-governmental entities consistently point to the fact that the
level of cooperation of the police with them is very uneven and responds to random criteria.
While the Spanish Network Against Trafficking in Persons (RECTP) reports that there are
some good practices of collaboration in the Madrid autonomous region, including in the
Madrid Barajas Airport, where specialized organizations have the opportunity to accompany
victims during the identification process, as well as to issue reports213, they note with concern
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that they can only participate as observers, in many cases without intervening or being able to
speak with victims beforehand, an aspect that is considered key in order to create a climate of
trust. In relation to persons detained in the airport, representatives of specialized entities cannot
enter prior or regardless of these interviews, to detect possible trafficking indicators, provide
potential victims with information and generate a climate that would allow such victims to feel
comfortable enough to tell their true stories214. Similar concerns on the inadequacy of
interviews carried out exclusively by law-enforcement officials have been raised by other
governmental and non-governmental entities, for example in relation to Nigerian women and
girls who, because of the fear generated by the traditional system of control based on voodoo,
require a specialized intervention that allows elaborating the fears and beliefs that paralyze
them and prevent them from “betraying” the network215, or more generally in relation to
irregular migrants who fear talking to the same officials that are equally in charge of migration
control and deportation216. In that context, specific guidance on a number of requirements that
should be fulfilled in order for an interview to be carried out in accordance with a human
rights-based approach, including from the perspective of when specialized entities should meet
with the victim in the framework of an interview with law enforcement agents, would have
been very useful.
While GRETA has not been that specific in the case that has just been examined, it has been
more specific on other occasions in relation to the situation of potential victims of trafficking
who have been apprehended as irregular migrants and run the risk of being deported without
having been identified as victims of trafficking. In that context, GRETA has called upon
authorities to give access to irregular migrant detention centres to specialised NGOs and
persons providing legal assistance217.
As far as good practices are concerned, GRETA noted that the involvement of a variety of
stakeholders in the identification of victims of trafficking and/or the setting up of
multidisciplinary structures performing identification is generally to be found in countries such
as Austria, Belgium, Croatia, Georgia, Moldova, Poland, Serbia and the United Kingdom 218. Of
course, the term “involving” is somehow vague and does leave a significant leverage to States
on the specific role each partner will play in the identification process. Who will conduct
interviews or participate in these interviews? Who will make the initial “reasonable grounds”
decision based on art. 10(2), which triggers provisional protection and assistance, and who will
make the “conclusive decision” that closes the identification process with a positive or negative
result? To what extent should social services agencies or NGOs contribute to these decisions:
should they only be consulted or should they contribute to the decision-making process on an
equal footing with other governmental bodies in what should be envisaged as a broader
participatory decision-making process?
If we look at GRETA’s country-based recommendations, they provide some useful elements in
this regard. In its recent second evaluation report on the United Kingdom, it identifies as a
good practice the setting up in Greater Manchester of a multi-agency task force on the
identification of trafficking victims that includes NGOs and adopts a multidisciplinary
approach. Their joint proactive and multidisciplinary approach resulted in significantly higher
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identification rates219. Also, GRETA welcomed the recent review of the UK NRM and the
setting up of multi-agency panels to identify victims. Indeed, following the recommendations
made in the national review of its human trafficking NRM, the Government launched a number
of pilot projects that are directly concerned with improving the quality of decision making
through a more differentiated approach to identification.
Firstly, a number of persons from local statutory agencies (which potentially include local
authorities, police, health services etc.) have been identified as “Slavery Safeguarding Leads”
in the pilot areas. After being trained, they started acting as the competent authority that
accepts referrals from all frontline staff and then make the first “reasonable grounds decisions”,
working with the referring organisation to gather sufficient evidence to inform the decision. At
that first level of decision, it already appears to be a potentially open and collaborative process,
led by a person specialized in identifying trafficking and modern slavery victims. Another
major novelty is the fact that the final decision on whether a person is indeed a victim of
trafficking is taken by regional multi-agency panels chaired by a person appointed by the
Home Office and that include representatives of the police, UK Visa and Immigration, the
local authorities, health services and NGOs. The decision is taken by the Chair based on the
view of the majority of the panel220. In welcoming the establishment of these panels, GRETA
praises that they correspond to the requirements of art. 10(2) of the European Trafficking
Convention concerning collaboration with support organizations221.
Another good practice identified by GRETA relates to Serbia, where the Government has set
up the Centre for the Protection of Victims of Trafficking in Human Beings with the purpose
of performing the identification and referral of victims222. Since the Centre is part of the
Ministry of Labour, Employment and Social Policy, the identification process is based on a
social protection approach, not on a law enforcement approach. While social work centres
carry out “preliminary identification”, formal identification is carried out by the Centre and has
to be completed within three months. Staff from the Centre travel to the location where the
victim has been detected, interview him/her and co-ordinate actions to determine whether the
person concerned is a victim of trafficking. The assessment is based on an interview with the
possible victim and information received from other relevant sources (the police, NGO, centre
for social work, etc.). While praising the multidisciplinary approach, GRETA still recommends
to Serbia that it promotes and formalizes the role of specialized NGOs, in accordance with
article 10 of the Convention223.
Nevertheless, some inconsistencies in GRETA’s assessments and recommendations are worth
referring to. In cases where NGOs cooperation is lacking, GRETA does not consistently raise
it. For example, while that aspect has been the subject of a recommendation – even if generic –
to Spain or Germany, where GRETA recommended improving and formalizing the role of
NGOs and public entities other than the police in the identification process, that
recommendation has not been made to Romania, despite highlighting that formal identification
is carried out exclusively by law enforcement and judicial authorities224. Again, these
inconsistencies only undermine the authority and coherence of GRETA’s recommendations.
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2.2.2.1.2.3.

The European Court of Human Rights’ failure to address this aspect

In its already substantial case law on human trafficking, the ECtHR fails to refer to the
establishment of national identification and referral mechanisms. Neither does it refer to the
composition of these mechanisms or to the extent to which the police or immigration officials
cooperate with other governmental agencies and non-governmental organizations in order to
bring in the necessary multidisciplinary expertise into identification efforts.
While the review of applicable standards, together with the way they are being interpreted by
implementation bodies, leaves no doubt that the establishment of an identification mechanisms
at the national level and its multi-stakeholders cooperation component (governmental and nongovernmental) are required, in particular under European law, it is regrettable to see how these
fundamental requirements suddenly lose their strength and end up vanishing when a concrete
trafficking case is being examined by a judicial mechanism.
In all cases examined by the ECtHR, why did it fail to raise the issue that the identification
process was exclusively in the hands of law enforcement officials and judicial authorities?
Indeed, that has been the case in all four trafficking cases adjudicated by the Court on the
merits. However, in none of them did it review whether an appropriate multi-stakeholders’
identification and referral mechanism had been established at the national level, and whether it
meaningfully included non-governmental organizations into the process. Only in J. and Others
v Austria did the Court refer to the role of the specialized NGO LEFÖ. However, it does not
look at the existence of a national identification and referral mechanism and the way LEFÖ and
similar organizations are integrated into that mechanism. It only reports that LEFÖ, which is
financed by the government in particular for the provision of assistance to trafficking victims,
assisted the victims in filing a criminal complaint, in requesting a residence permit, and in
relation to other important aspects throughout the process. However, except for their presence
during the interview carried out by law enforcement officers, the other aspects do not concern
identification but the provision of protection and assistance225.
If the European Trafficking Convention and GRETA unequivocally establish that this is a basic
requirement for identification, it does not seem justifiable that the Court fails to review
compliance with that aspect. In L.E., for example, the victim contacted Nea Zoj, a nongovernmental organisation which provides support to women who have been forced into
prostitution, at an early stage. In the context of the numerous contacts the authorities had with
Ms. L.E., first when she requested asylum and then when she was repeatedly arrested and
prosecuted on prostitution charges, it appears from the facts of the case that at no time did the
authorities contact Nea Zoj or any other specialized organizations in order to assess whether
Ms L.E. might have been a trafficking victim. As a consequence, Ms. L.E. continued to be
sexually exploited during two years, in addition to being arrested, detained, prosecuted and
threatened with deportation by authorities.
Clearly, the existence of a well-functioning multi-stakeholders identification mechanism in
Greece would have helped avoiding that misidentification and its serious consequences.
However, the Court does not look into to these aspects. One may wonder how we can expect
national authorities to adequately implement these requirements when international bodies with
a specific human rights expertise do not seem to be aware of them or, at least, do take them
into account.
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2.2.2.2. Established protocols and indicators
2.2.2.2.1. Universal bodies’ pronouncements
In addition to or in the framework of multi-stakeholders’ cooperation mechanisms, all bodies
generally point to the need to develop appropriate guidelines and indicators for identifying
victims of trafficking. The Working Group on Trafficking in Persons has been doing so since
its first meeting in 2009, and reiterated that call in almost all of its subsequent reports. It
advised States to establish procedures and guidelines that include tailor-made indicators or
criteria for different practitioners, taking into consideration their specific roles, which should
be disseminated and systematically used226.
Importantly, the Working Group highlights that, in addition to providing identification
indicators, these guidelines should also cover a number of other aspects: - provide standards for
interviewing victims227; - provide methods for advising victims of their rights228; - provide
guidelines for their rescue229; - provide indications on culture-, gender- and age-sensitive
responses to victims of trafficking in persons which enable practitioners to adapt their approach
to identifying, interviewing and rescuing victims or potential victims based on the culture,
gender and age of the person230; - guide on how to avoid revictimization; - and, finally,
harmonize criteria for action at the national level231. This is indeed a comprehensive approach
to identification procedures and protocols.
As far as UN human rights monitoring bodies are concerned, they also point to the importance
of establishing appropriate protocols, even if with significant disparities. Surprisingly,
CEDAW very rarely points to that requirement and does so in very general terms232, similarly
to bodies such as CESC233 or CERD234 that look at human trafficking with far less frequency
than CEDAW. On the contrary, the CMW and more distinctively the CRC insist more on this
point and do it in more specific terms. The CMW, for example, calls upon States to “adopt
procedures and protocols to allow border guards, labour inspectors, immigration officers and
other persons responsible for such activities to rapidly identify victims of trafficking”235, while
in other cases it refers to the adoption of “checklists and protocols” to ensure the prompt
identification of victims of trafficking236.
The CRC refers to this aspect with more frequency237 and provides more comprehensive
recommendations, touching upon aspects that are not referred to by the rest of the Committees,
but that other bodies such as the Working Group on Trafficking or GRETA do include in their
recommendations. For example, the CRC recommends that State identification procedures
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should ensure a clear and comprehensive assessment of the identity of child victims and should
be carried out “in a friendly, safe atmosphere by qualified professionals trained in gender- and
age-sensitive interviewing techniques”238. It furthermore recommends ensuring the inclusion of
an assessment of the best interest of the child and, as far as the important aspect of age
assessment is concerned, that this assessment be conducted “in a scientific, safe, child- and
gender-sensitive, and fair manner”239. The CRC refers to the specific importance of clear
procedures for interviewing children in other instances240, as well as to the importance of
institutionalizing the use of victim identification indicators and training manuals241.
The focus on gender- and age-sensitive approaches in identification and referral procedures
and interviews is indeed fundamental. In addition to the Working Group on trafficking, the
Human Rights Council has also called upon States to establish and/or adapt national gendersensitive and child-friendly referral mechanisms for assistance and protection services for
victims and potential child victims of trafficking in persons242. The Special Rapporteur on
torture has also raised concerns in this area, in particular with reference to the conduct of
interviews. He has expressed great concern to the fact that women victims of sexual violence
may be interviewed and examined by personnel that have not been trained in gender-sensitive
methods of recording evidence and interviewing243.
As a specialized mechanism, the Special Rapporteur on trafficking addresses a variety of
aspects related to identification procedures and protocols in a more systematic manner, both in
her thematic and country visit reports. On the one hand, she focuses on the need for States to
adopt and disseminate comprehensive protocols, procedures or guidelines that assist in the
prompt identification and referral of victims and potential victims of trafficking, especially for
those officials that may be the first point of contact for victims, such as the police, immigration
officials, border guards, labour inspectors, and medical and health professionals244. As noted in
her report on Morocco, “victims of trafficking are often either not identified or misidentified as
smuggled and/or irregular migrants owing to the absence of appropriate tools and protocols for
victim identification245”. Moreover, that requirement tends to be associated with the need for
specialized training on the use of these protocols246.
On the other hand, she puts significant emphasis on the need to use indicators 247, and
encourages law enforcement agencies to draw on existing ones, including those developed by
ILO jointly with the EU Commission248, IOM249 or UNODC250. These tools provide guidance
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on many of the aspects that have been referred to earlier, such as gender, age and culture
sensitiveness and interview techniques that are effective and avoid revictimization.
The Special Rapporteur highlights as good practices the development of indicators by national
authorities together with NGOs and their use by front-line officers, for example in countries
such as Jamaica or Bulgaria251. In relation to the United States of America, a country she
recently visited, the Special Rapporteur welcomed the protocol issued by the Executive Office
for Immigration Review of the Department of Justice to identify trafficking victims appearing
before immigration courts, stressing the need for its implementation across the country252.
In relation to Australia, she also welcomes the use by specially trained agents of checklists of
indicators during raids, principally in red-light districts253. However, she expresses concern
with regard to two aspects of the procedure: the immigration control nature of the raids and the
interviewing process. Firstly, the purpose of these raids is to locate and detain foreign nationals
in an irregular situation, which, on the one hand, may not be the appropriate focus in order to
identify trafficking victims while, on the other hand, it excludes from the scope of the raids sex
workers with the legal right to work who might also be trafficking victims. Secondly,
suspected victims are interviewed solely by immigration officials, with no social worker or
psychologist being present. For these reasons, she rightly questions the effectiveness of these
raids in terms of identifying victims of trafficking, given the understandable fear of deportation
or detention of victims in an irregular situation254.
Indeed, labour inspections in a broader range of sectors where victims tend to be trafficked and
abused might be a more adequate way to detect trafficking situations. In that context, the
Special Rapporteur has in some instances pointed to the need to establish appropriate tools and
indicators specifically for labour inspectors, to enable them to identify victims of trafficking
during labour checks, including in agriculture, the construction sector, garment industries and
households, which should be accompanied by immediate protection measures for the
victims255.
2.2.2.2.2. European bodies’ pronouncements
The EU Strategy provides that national referral mechanisms should develop criteria for the
identification of victims to be used by all those involved, and that individual risk and needs
assessments should be carried out, on which basis protection will be provided. In addition, the
Strategy refers to the planned funding by the EU of projects that will develop guidelines to
better identify victims, taking into account the list of indicators developed by ILO and the
European Commission in 2009, in order to achieve a more harmonized approach to
identification in the EU. Indeed, new “Guidelines for the first level identification of victims of
trafficking in Europe” have been developed in the context of the EU funded project “Euro
TrafGuID”, conducted by 6 EU Member States in cooperation with a number of governmental
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and non-governmental organizations256. They develop guiding principles, ethical rules and
detailed lists of indicators, complemented by a Practical tool, for each of the three most
common trafficking exploitative purposes in Europe: sexual exploitation, labour exploitation
and forced begging and illicit activities. The EU also developed guidelines on identification for
consular services and border guards257.
Guidelines and indicators have also been developed by other regional organizations, such as
OSCE258. However, despite the development and dissemination of such tools for at least ten
years at the European level, many countries still fail to adopt adequate identification criteria. A
EU report shows that most but not all EU Member States make use of a list of indicators
against which potential victims are checked. Among these, whereas half of them apply a
standard set of indicators, others have not standardised or centralized their indicators (i.e. these
are not used by all relevant actors in the Member State). Indicators are based on the ones
developed by international organizations in eight Member States, while in the other Member
States, indicators have been developed by national actors, often through a joint process of
collaboration involving all relevant stakeholders259.
The two largest EU countries in terms of population, France and Germany, were, for example,
found to lack a formalised procedure or established indicators for identifying victims of
trafficking260. Indeed, GRETA consistently recommends that States provide frontline staff with
operational indicators, guidance and toolkits to be used in the identification process and that
training be provided on how to use those tools in order to ensure that all concerned actors adopt
an harmonized approach to identification261.
Importantly, GRETA specifies that these indicators should be regularly updated in order to
reflect the changing nature of human trafficking and types of exploitation262. This is indeed a
fundamental point. Since methods used by traffickers to exploit, deceive or control victims
constantly change, the development and updating of indicators should be an ongoing process,
both at the international and national level. In Belgium, for example, human trafficking
indicators have been adopted for the first time in 1999 and have been updated regularly since
then, the last revision having been conducted in 2015263.
As has already been reported, the ability to identify victims of trafficking among irregular
migrants and asylum seekers is a source of particular concern in Europe and elsewhere. In this
context, GRETA has recommended the adoption of clear and binding procedures to be
followed by immigration police officers and staff working in reception centres for migrants and
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for asylum seekers264. A good practice in this context was identified in Romania where asylum
authorities used observation sheets with human trafficking indicators during asylum interviews,
in the context of a pilot project developed by UNHCR in co-operation with NGOs. GRETA
recommended expanding the use of these tools265.
Also, the EU Border and Coast Guard Agency FRONTEX developed an anti-trafficking
training manual for border guards that takes a human rights-based approach, which includes
detailed indicators for identification as well as guidelines on interviewing techniques, based on
the guidelines and indicators developed by the mentioned UN system organizations, but
tailored to the specific needs of border guards266.
2.2.2.2.3. The European Court of Human Rights’ failure to address this aspect
Here again, despite the importance given by the relevant instruments and monitoring bodies to
the adoption of protocols and indicators that allow to identify victims through an effective and
fair process that avoids revictimization, the ECtHR does not consider this aspect in its
judgments. Shouldn’t the Court review whether protocols and indicators have been
disseminated and are being used by relevant officials as an element that may contribute to
substantiate a violation of a State’s positive obligation in the area of victim identification?
In this context, we want to pay particular attention to one aspect: the requirement of gendersensitiveness in the conduct of interviews and in the overall identification process. Regrettably,
in none of the trafficking cases did the Court take into consideration the gender dimension of
human trafficking, despite the clear mandate given by the European Trafficking Convention
that requires the achievement of gender equality and gender mainstreaming in anti-trafficking
policies267. This means that ‘[e]quality must be promoted by supporting specific policies for
women, who are more likely to be exposed to practices which qualify as torture or inhuman or
degrading treatment (physical violence, […] trafficking for the purpose of sexual
exploitation)’268.
Neither in L.E. nor in Rantsev did the Court assess the extent to which gender sensitive
policies, including gender-sensitive interviewing techniques, had been established and
implemented in the cases under review, and the extent to which possible failures in this regard
have contributed to the victims’ misidentification269. The Court failed to assess the extent to
which gender stereotyping and a discriminatory attitude against young foreign woman actively
contributed to their lack of identification and protection at an early stage. In addition, the
special vulnerability to discrimination by state officials that arises from intersectionality, from
various intersecting discriminatory grounds (a concept also referred to a as multiple
discrimination), where other types of discrimination add to gender discrimination, has equally
not been considered by the Court. B.S. v. Spain270 is one of the few cases where the Court has
acknowledged the intersecting gender, racial and “social status” stereotyping - the applicant
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was a Nigerian woman practicing prostitution, as was Ms. L.E. - as a violation of the
prohibition of discrimination under the ECHR271. However, that gender or intersecting
stereotyping perspective has regrettably still not been taken by the Court in human trafficking
cases.
2.2.2.3. Fair decision-making process
2.2.2.3.1. Low identification threshold and sufficient timeframe
Another key element of an effective identification system is the adoption of a low threshold in
decision-making, which does not require certainty but is based on elements of suspicion. In
certain countries, the requirement for a too high standard of proof for the identification of a
person as a victim of trafficking and the lack of consideration of all elements that are relevant
to reach an informed identification decision seriously hinder the identification of trafficked
persons and their access to protection.
In Spain, for example, both GRETA, the Spanish Ombudsperson and NGOs highlighted that
the level of proof required by national authorities is generally too high, often requiring an
“objective test”, in the context of an identification process that is carried out too quickly and
often based exclusively on the information obtained during a single interview carried out by
the police. The Spanish Ombudsperson pointed to this as an issue of particular concern,
referring to the case of a Nigerian woman whom UNHCR, two specialized organizations and
herself had identified as a potential victim of trafficking in the presence of clear indicators, but
where executive authorities speedily decided to return her to her country of origin alleging that
the evidence gathered by all of these bodies was not sufficient to consider her a victim of
trafficking272. In that context, she highlighted that not only objective evidence was disregarded,
such as the detailed assessments made by her, by UNHCR and by two other specialized
organizations, but also the person concerned was expelled from the country before the time
required to identify a potential victim of human trafficking had elapsed273. This practice is
further confirmed by the summary deportation reported in the mentioned G.J. v Spain case
brought before the ECtHR.
In that context, GRETA expressed concerns about the lack of understanding by Spanish
authorities of the concept of “possible victim” and the confusion between “reasonable
grounds”, as required under European standards, and “objective evidence”, criticizing the high
level of proof required by police forces to consider that a person might be a victim of
trafficking and to offer initial assistance, as required under Article 10 of the Convention.
GRETA additionally pointed to the fact that, in practice, decision-making on identification and
assistance are based on the co-operation of the victim with the police enquiry more than on the
“reasonable grounds” test274. In that context, it recommended not only to strengthen multiagency involvement in decision-making and appropriate co-ordination and exchange of
information between all relevant actors, but also to allow enough time for the identification,
considering the traumatic experience victims have suffered and the need for sufficient time to
gather all the necessary information that will allow to take a decision. It also requested that the
271
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application of indicators and other tools used for identification be duly monitored and
evaluated275.
At the other end of the spectrum, the United Kingdom’s system is considered by GRETA a
good example of a decision-making process based on a low threshold and a timeframe that is
sufficient to gather all relevant information. The United Kingdom’s normative framework
clearly establishes that identification takes place in two phases: the reasonable grounds
decision and the conclusive grounds decision276. The first decision concerning identification,
the “reasonable grounds decision”, must in principle be taken within five days of the person’s
referral, applying a low threshold test (“I suspect but cannot prove”). This decision, which is
based on a suspicion, triggered by the existence of a number of indicators, entails the granting
of a 45-day period during which the presumed victim is offered a place in a specialised shelter
and receives assistance. Meanwhile, the competent authority must investigate that person’s
situation and seek to establish whether “on a balance of probabilities” it can be confirmed that
the person is a victim of trafficking. The conclusive grounds decision, which confirms or not
the suspected victim status, applies the “it is more likely than not” test, which means that based
on the evidence available, human trafficking is more likely than not to have happened: it does
not require to be certain that the event occurred277. This system is coherent with the
Convention’s requirement. In addition, detailed instructions on decision-making are included
in the Guidance for Competent Authorities document. This Guidance requires that, when it
appears that the conclusive grounds decision might be negative, competent authorities must
contact service providers, local authorities, police etc., to gather additional information. This
may include interviews with the possible victim to clarify any inconsistencies, but the
advantage of that interview must be duly weighted against the risk of re-traumatization.
In the Netherlands, the reasonable grounds decision is also based on a low threshold: as soon as
there is the “slightest indication” that a person is a victim of human trafficking, law
enforcement officers must inform the presumed victim about the possibility of benefiting from
the three-month reflection period278. Norwegian authorities also apply a low threshold when
granting the reflection period upon identification of a potential victim: a positive decision is
taken when there are sufficient reasons to believe that the person is victim of trafficking on the
basis of the facts stated in the application and there is no clear indication to the opposite279.
A potentially controversial aspect of Article 10 is that it establishes a “reasonable grounds”
threshold for the first decision on who should be considered as a possible victim, but it does
not make any reference to the threshold to be used for the final decision. In the absence of
specific indication, and in light of the position taken by other bodies and GRETA that a low
identification threshold based on reasonable grounds should be used in order to identify a
person as a trafficking victim (without specifying that this threshold only refers to the first
decision)280, it should be deduced that the same threshold should be used for the final
decision281.
This approach is coherent with the one taken by the main UN agencies working on human
trafficking, who recommended to EU States that when transposing the EU directive in their
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national legislation, they adopt a “low-threshold approach” to the identification of victims, and
that such approach be clearly defined in national law282. Importantly, this “low-threshold
approach” is also aimed at addressing the assistance and protection needs of trafficked persons
without prejudice to the criminal justice system process, where it should be clear that the
determination of the trafficking victim status and the criminal determination of whether
trafficking as a criminal conduct is proven are two different and independent procedures283.
As far as the level of implementation of protocols and guidelines on identification are
concerned, their impact is for the time being limited. Even in the case of the United Kingdom,
a country that developed detailed guidance documents, difficulties in terms of implementation
are quite common. A disproportionate weight is still given to the credibility of the presumed
victims’ statements and small inconsistencies in the victim’s account in order to justify
negative decisions284, and competent officers seldom seek additional information from service
providers before issuing negative conclusive grounds decisions285. Moreover, there continues to
be a disparity between the rate of positive conclusive decisions delivered for UK or EEA
nationals, which amounted to 79% of referred persons, and those delivered regarding thirdcountry nationals and EEA nationals subject to immigration control, where the percentage only
reached 14%286. This confirms, again, the seriousness of States’ failures in relation to the
identification of trafficking victims among irregular migrants and asylum seekers, an issue that
has been repeatedly referred to throughout this chapter and that requires much stronger efforts
by all States in terms of implementing the applicable legal framework from a true human rights
perspective.
2.2.2.3.2. The right to appeal
An additional aspect raised by GRETA concerns the possibility to appeal negative
identification decisions. The Convention is silent on this aspect. In fact, during the drafting of
the Convention, the Parliamentary Assembly had raised this point requesting the inclusion of
the following sentence at the end of Article 10(2):
The persons concerned shall be granted the right to appeal to an independent and impartial
body against such decisions.287

However, States did not take it up. The absence of a possibility to appeal a decision of such
importance is highly questionable from a human rights perspective, considering the negative
impact this decision may have on the most fundamental right of the person concerned, as well
as the negative impact it can have on possible international protection claims288.
Indeed, the EU Group of Experts had also taken a strong stance on this point in its 2004 report,
recommending the establishment of an individual complaint mechanism and considering this as
“essential in order to fully incorporate a human rights-based approach within anti-trafficking
strategies”289. Specifically in relation to identification, the Expert Group recommended the
creation of a “cross-sector and multidisciplinary Round Table” that should, among others,
develop a “quick and ‘light weight’ mechanism to address individual complaints with regard to
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the proper identification and assistance of trafficked persons”290. This courageous proposal,
which is fully coherent with the accountability requirements under a human rights-based
approach and with procedural rights as recognized by the ECtHR 291, was not taken up by the
EU when approving the EU Trafficking Directive.
Despite the absence of any reference to the possibility to appeal a negative identification
decision in both the European Trafficking Convention and the EU Trafficking Directive, a
review of GRETA’s country reports reveals that while this possibility is generally not
established, a few European countries provide for it. In the Netherlands, a complaint can be
filed to the police that have 10 weeks to examine it. An appeal is then possible before an
independent commission which has to decide within 14 weeks, and, finally, an appeal can be
lodged with the National Ombudsman. What is not entirely clear is whether the person would
be given leave to stay during this appeal292. In Norway, a negative decision can be appealed to
the Immigration Appeal Board293.
In the United Kingdom, authorities report that appeal is at present not possible, including
because the fact that the majority of trafficking identification guidance is in the form of policy
rather than legislation makes it difficult for such decisions to be reviewed294. In that context,
GRETA recommended to the United Kingdom that authorities “allow for appeal of a negative
NRM decision, in particular where new information is available, and ensure that assistance
continues to be provided while an appeal process is on-going”295.
However, a comparative look at its recommendations on this point reveals that GRETA is,
again, lacking consistency in its approach. In relation to other countries, such as Spain and
Belgium, GRETA referred to the lack of possibility to appeal the identification decision in the
respective report, but formulated no recommendation in that regard296, as opposed to what
occurred with the United Kingdom. This lack of coherence does not appear to be justified and
generates confusion on aspects of significant importance. This is regrettable, including because
one of the main purposes of the European Trafficking Convention and of GRETA’s monitoring
work is to harmonize human rights standards applicable to human trafficking at the European
level.

3. Conclusion on the human rights-based response to identification
3.1. The obligation to identify
The human rights-based approach to trafficking has had a fundamental role in putting the duty
to identify victims at the centre of the stage. While the Palermo Protocol does not mention it,
all other instruments and all international bodies refer to identification of trafficking victims as
a central aspect of the anti-trafficking framework. In particular, binding instruments such as the
290

Ibid, para 31.
See V. Stoyanova, Human Trafficking and Slavery …, cit., who argues that the ECtHR has raised at least five
procedural guarantees in its case law: accessible and effective procedure incorporated in national regulatory
regime; fairness and neutrality of the decision-making body; possibility of review; participation by the individual
in the procedure; and motivation of the decision; pp. 397-8.
292
GRETA Report on the Netherlands, 2014, para 136.
293
GRETA Report on Norway, 2013, para 183.
294
Anti-Trafficking Monitoring Group, “Hidden in Plain Sight”, cit., p. 28, referred to by GRETA in its report on
the United Kingdom, para. 160.
295
GRETA United Kingdom Report 2016, para 167.
296
GRETA Report on Spain 2013, para 152 and 195; Report concerning the implementation of the Council of
Europe Convention on Action against Trafficking in Human Beings by Belgium, GRETA(2013)6, 2013 (GRETA
Report on Belgium 2013), para 168.
291

217

European Trafficking Convention, the EU Trafficking Directive and the 2014 ILO Protocol
clearly place identification as the first State obligation in the area of victim protection.
Therefore, there is no doubt that the human rights-based approach to trafficking has established
identification as a central requirement for States. Where conclusions may be less clear-cut is on
the exact scope of this obligation, of what it exactly requires from States.
3.2. Substantive aspects of victim identification
3.2.1. Proactive approach
The main conclusions that can be drawn from our analysis of the proactive identification
requirement are the following. Firstly, self-identification (or self-reporting) by victims can by
no means be considered by States as a requirement for identification, nor as the moment when
their identification duties are triggered. Quite on the contrary, authorities must adopt a
proactive attitude whereby, having been adequately trained and having established effective
cooperation with various governmental agencies and civil society entities, they proactively
detect circumstances and indicators that point to a reasonable suspicion that a person or group
of persons might have been trafficked or might be at real risk of trafficking. They must act on
their own motion: proactively interviewing and detecting trafficking indicators in the absence
of any self-reporting, further investigating any suspected trafficking situation, and rescuing
victims or suspected victims, as required from the circumstance of the case.
Second, this proactive duty is clearly inherent to the due diligence obligation: the State’s duty
to take all measures that can reasonably be expected in order to protect individuals from
trafficking, which includes the duty to prevent and stop any trafficking situation as soon as
reasonable grounds to suspect it exist. Therefore, it stems from States’ positive obligations to
prevent human rights violations and protect victims of human rights violations grounded in
international human rights law, even in the absence of any provision to that effect in relevant
anti-trafficking instruments. The ECtHR, for example, found that this obligation stems from
Article 4 ECHR, and treaty bodies similarly established this obligation based on the provision
that prohibits trafficking or related forms of exploitation in their respective treaty.
Third, despite the importance of this requirement, which is confirmed by the importance
attached to it by all international bodies, the analysis undertaken leads us to conclude that
insufficient emphasis is being given to its centrality in the relevant instruments. Indeed, while
instruments do refer to this aspect, they mostly do so in an insufficiently clear manner,
referring to “mechanisms aimed at the early identification” or the “development of proactive
investigatory procedures”. Clearly, the proactivity requirement becomes more apparent when
applying the general rules on the interpretation of treaties as set out in Article 31 the VCLT.
Since the object and purpose of modern anti-trafficking instruments that adopt a human rightsbased approach to trafficking is to place victim’s protection at the centre of all efforts, and the
majority of victims are unable to self-identify because of fear, trauma, mistrust, ignorance etc.,
proactive identification by authorities is a conditio sine qua non for achieving anti-trafficking
objectives: protection, but also prevention and prosecution. Indeed, a victim cannot be
protected and assisted if he or she is not identified as such. In addition, proactive identification
is key to preventing potential victims in vulnerable situations (refugee camps, migrant workers
in an irregular situation etc.) to become trafficked by identifying those at high risk and protect
them from that risk at an early stage. It also has a broader deterrent function, since potential
perpetrators will be less likely to exploit trafficked persons in areas or sectors where proactive
control measures aimed at identification are known to take place. Finally, prosecution of
traffickers cannot take place where situations of trafficking are not even detected and cannot
contribute in investigations and proceedings.
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Fourthly, in a context where both scholarly literature and policy papers do not sufficiently
elaborate on it297, practice and case law too often highlight a lack of understanding of this
requirement. In some cases, the problem lies in its operationalization. While the theoretical
construct around proactive identification may be clear, both state practice and international
judicial practice reveal that the “reasonable grounds to suspect” criteria – or the foreseeable
risk theory, as far as the ECtHR is concerned – are not properly implemented and their
indeterminacy leads to unsatisfactory results, failing to provide the required protection to
victims. In that context, this study hopes to shed some more light on the importance and the
scope of this requirement.
In that context, the analysis undertaken highlights different conceptions or degrees of proactive
identification, that range from a pre-emptive – and more systemic – approach to a more
reactive – and individualized – one. Proactive duties may be conceived as:
1. the duty to identify victims or potential victims in the absence of specific information that
triggered State awareness, solely based on general risk factors as identified by various
sources, which may typically be a situation of exodus or chaos following a conflict or
humanitarian crisis, vulnerable situations in asylum seekers’ camps, particularly
exploitative labour sectors such as sex work, agriculture, textile, construction etc. Under
that perspective, where specific categories have been identified as being at higher risk of
trafficking298, a proactive duty to monitor these groups and identify those who are indeed
at risk or have already been trafficked within that group is triggered.
2. the duty to identify in relation to a situation where elements that may raise a suspicion
have been brought to the attention of authorities, even if they do not relate to a group of
identified individuals but to a more general situation happening in a specific area,
business, etc. The case of information on exploitative situations in the Manolada
strawberry plantations is an example.
3. the duty to identify when indicators are present in relation to a particular person who did
not self-identify as a trafficked person.
4. the duty to identify a particular person who self-identified as a trafficked person. In this
case of reactive identification, authorities still need to be proactive in investigating and
collecting information that allows them to reach a final decision on the victims’ status that
is not solely based on the victim’s statement but on other elements or indicators, which
should also be collected among relevant actors involved in identification.
In order to fully embrace a human rights-based approach to trafficking, all of these dimensions
of proactive identification should be taken on board. Clearly, these different degrees of
proactivity may not enjoy the same level of acceptance. However, it might be helpful for States
and internationals judicial and non-judicial bodies to engage in more depth in examining and
clarifying what a proactive approach to trafficking victims’ identification entails, if protection
is to be properly addressed. As far as the difference between these concepts of proactivity are
concerned in conceptual terms, it appears that the further we go back in time in order to
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identify the moment when proactive identification duties are triggered, the more we tend to
drift away from individual situations and put to focus on general and systemic situations. In
that process of going backwards in time, protection (as the main purpose of identification)
becomes increasingly entrenched with prevention.
However, beyond establishing whether it is a question of protection or prevention, the main
concern we identify when taking that path concerns States’ accountability. Does leaving the
individual and addressing the systemic mean that we suddenly enter a grey area where States’
duties become blurred and lose any substance? Are we taking the perspective that States’
duties are clearly established when a person is identified as a victim but that they become
unclear and unsubstantial when a State is aware of an exploitative situation that concerns many
more people but where there is not yet an identified victim? Isn’t this perception actually
typical of a criminal law approach? However, what we are looking at now is at States’ human
rights obligations based on human rights law, not at criminal responsibility.
Shouldn’t a human rights-based approach embrace a very different perspective, where systemic
situations of vulnerability should be addressed with at least the same level of urgency than
individual situations as they affect many more people? And shouldn’t State responsibilities be
identified with the same degree of exigency when systemic situations of exploitation are
concerned and the State fails to address them? Why would that failure be less serious? While
criminal law focuses on the criminal responsibility of the individual and is bound to apply
restrictive responsibility criteria, human rights law focuses on the responsibility of States to
promote human rights protection in the society at large: its focus should be on improving
States’ practices in order to advance the protection of individuals299. An excessive focus on
reacting to the individual situation of a victim and a trafficker as opposed to focusing on the
early identification of contexts where widespread human trafficking is known to take place is
not coherent with a human rights-based approach and reveals an excessive influence of a
criminal law approach into the current approach to identification. A more systemic approach to
States’ positive obligations in relation to identification would, in our view, be fully coherent
with the essence of international human rights law.
3.2.2. Multi-stakeholders cooperation and established protocols and indicators
Concerning multi-stakeholders cooperation in identification, it has been shown that, according
to the most advanced human rights based instruments and the interpretations made by
international bodies, in order to comply with a human rights-based approach to identification
countries need to establish a national identification and referral mechanism based on a multistakeholders approach. While the majority of States continue to focus on a system primarily
managed by law-enforcement or immigration officers, there are promising practices with
regard to collaborative approaches, where an active role is given to all stakeholders involved.
Hopefully, international bodies - and in particular the ECtHR - will take that criteria more into
account and consider that in order for the identification system to provide effective and
practical protection to victims, the collaborative multi-stakeholders approach is required.
Indeed, this aspect should be considered as a central requirement for building State’s capacity
to address human trafficking in the first place. Failing to provide for that cooperative apparatus
that allows for multi-disciplinary and multi-stakeholders expertise would have to be considered
as a State failure to comply with its duty to put in place an apparatus that is adequate to
investigate and identify trafficking victims, which is required under States’ human rights
positive obligations. The sole fact of failing to put in place an effective apparatus in the form
of a multi-stakeholder national identification and referral mechanisms or of procedures and
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guidelines on identification is per se a violation of State’s positive obligations to protect
trafficking victims under international human rights law. In addition, the way these multistakeholders mechanisms or these procedures and guidelines are used should also be assessed,
where failures might be identified in relation to the lack of due diligence in implementing these
mechanisms or procedures in a given case: for example, for the failure to contact or involve
specialized governmental or non-governmental entities in the identification of a particular
victim.
3.2.3. Fair decision-making process
Moreover, some important aspects of victims’ identification decision-making have still not
been sufficiently addressed, considering that instruments are silent on them and that
international bodies have only rarely pointed to these aspects. We are referring to, firstly, the
requirement that the final decision on identification be taken collectively by all stakeholders.
Indeed, GRETA does not include this aspect in its recommendations, but welcomed initiatives
that have been taken to that effect in the United Kingdom. Therefore, its position on this aspect
remains prudent.
On the other hand, the right to appeal negative identification decisions has only been rarely
referred to by international bodies. Procedural guarantees in relation to these decisions should
undoubtedly be strengthened. While guarantees around asylum procedures are much more
solid and include the right to appeal, it does not appear justifiable that a decision on the
granting of trafficking victim status does not offer the same guarantees, considering that it
tends to have a similar impact on the fundamental rights of the person concerned. One example
is that, based on a negative decision, individuals are often deported without guaranteeing
appropriate access to international protection procedures300, as will be further discussed301.
Clearly, the emerging case law on trafficking is still far from integrating these fundamental
procedural aspects: it does not even refer to the establishment of a nationwide identification
and referral mechanism, let alone to its different requirements.
3.3. Crosscutting aspects of victim identification
Finally, the different aspects we have examined in this chapter will never be effectively
integrated into State policies and action if the required switch of perspective is not truly
integrated at all levels. In the vast majority of countries, the mentality switch from the
traditional law enforcement approach, focused on prosecuting criminal and migration law
infringements, to a human right-based approach that integrates these two objectives into a
broader perspective where the protection of victims or potential victims is the priority and nondiscrimination, participation and accountability are integrated, has not happened. If States do
not fully assume a human rights-based approach in dealing with migration and asylum,
organized crime, prostitution, exploitative labour etc. at the highest level and determine a
change of priorities and mentalities at lower levels, legal commitments will not be translated
into effective change. There is still excessive reluctance to engage with the commitments
assumed under instruments such as the European Trafficking Convention or the EU
Trafficking Directive.
Since identification is the gateway for the exercise of victims’ rights, the single moment where
significant State obligations in terms of protection and investigation are triggered, States’
reluctance to comply with a human rights-based approach to trafficking is particularly manifest
at the identification stage. In that context, in order to be fully coherent with the accountability
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principle as established under the human rights-based approach, international instruments
should require the establishment of stronger accountability mechanisms at the national level in
the area of identification, where decision-making should be subject to greater controls and
procedural guarantees in the form, inter alia, of a right to appeal identification decisions before
an independent or judicial body, while guaranteeing that the possible victim is not deported.
Indeed, the few trafficking cases that have reached international bodies and courts show
victim’s extreme difficulties or inability to access legal remedies when a negative identification
decision is taken in the context of what they consider a hasty or arbitrary procedure. Decisive
improvements in this area are required, first and foremost at the national level, but also at the
international level. At the national level, the establishment of specific complaint mechanisms
for trafficking victims and irregular migrants in exploitative situations should be required, as
recommended by the EU Expert Group, and the level of expertise on international standards
related to trafficking victims’ identification should be greatly improved among judges,
prosecutors and lawyers.
At the international level, the level of expertise should also be enhanced, where international
judicial or quasi-judicial bodies should be able to assess whether the multiple components and
procedural requirements of State’s positive obligation to identify victims have been complied
with in a given case. The failure to establish or to implement an effective identification
mechanism at the national level that provides victims with significant chances of being
identified and protected is a sufficiently serious failure to States’ positive obligation to protect and thus identify - trafficking victims for international judicial or quasi-judicial bodies to find
that the State’s responsibility might be engaged. If in a hypothetical case, serious shortcomings
in the national identification mechanism have a direct causal relationship with the
misidentification of an applicant, i.e. the misidentification is due to the State’s negligence in
establishing adequate identification procedures, the State’s responsibility should be engaged.
Also, enhanced multi-stakeholders participation will provide a significant input for changing
perspectives and mentalities. Collaborative work with organizations that have grass-root
knowledge and experience of what human trafficking is, the ordeal victims go through and the
techniques traffickers use will certainly be key in promoting a change of perspective in law
enforcement agents towards more effective human rights protection. Also, collaborative
decision-making has the potential of greatly improving current shortcomings in identification.
Such transformations in decision-making and processes can have a significant impact on the
assimilation and effective implementation of a human rights-based approach to identification.
As far as the essential requirement of equality and non-discrimination in identification is
concerned, we have shown how relevant instruments and bodies consistently hold that a human
rights-based approach requires States to address the specific vulnerabilities of women and
children, but also of irregular migrants and asylum-seekers. A focus on the most vulnerable is
essential. In that context, two essential duties stand out. First, the need to adopt guidelines,
procedures and indicators that are sensitive to the culture, gender and age (and, I would add,
administrative situation) of individuals and that enable and require practitioners to adapt their
approach to identifying, interviewing and rescuing victims based on the specific vulnerabilities
of these groups. Second, the need to eradicate stereotyping and discriminatory attitudes by
public officials based on gender, race and social status (such as prostitution or irregular status)
that contribute to victims’ lack of identification and protection. In that context, the role of
judicial bodies in monitoring States’ failures to comply with these duties is also essential.
However, the case law of the ECtHR quite worryingly reveals the extent to which these aspects
remain unaddressed.
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Finally, the importance of extensive training on all fundamental aspects that conform a human
rights-based approach to identification should not be underestimated. Even if multistakeholders’ identification mechanisms are established, the police and border officials will
continue to have the principal responsibility of identifying and detaining and/or deporting
irregular migrants. If they continue to be ill equipped to identify and assist trafficking victims
and to understand not only the differences but also the possible overlaps between a trafficked
and a smuggled person, too many trafficking victims will continue to be misidentified and
deprived of their rights302. However, widespread lack of capacity to identify trafficking victims
has been detected not only among law enforcement officials but also among social workers303.
It is also through the commitment to such extensive and comprehensive training that States will
demonstrate that they engage with that switch of approach and mentalities that is now required
under both international human trafficking law and international human rights law.
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CHAPTER II
VICTIM PROTECTION AND ASSISTANCE

Introduction
Once a person is identified as a trafficking victim or when there are reasonable grounds to believe that a person may have been trafficked and the identification process is underway, the
State has to fulfil a number of obligations aimed at guaranteeing that person’s protection and
assistance. Under a human rights-based approach to trafficking, which puts the victims’ rights
at the centre of all efforts, the provision of protection and assistance is a basic human rights’
imperative that should be pursued as a priority. In addition, protection and assistance are essential in terms of prevention, in particular in order to break the trafficking cycle and avoid retrafficking. Finally, they are the cornerstones of the effective prosecution of traffickers1. If victims do not have prospects to receive effective and long-term protection and assistance, they
will not take the risk of pressing charges or acting as witnesses against their traffickers. As a
result, the failure to provide protection and assistance allows traffickers to act in a context of
almost total impunity, where they run an extremely low risk of being caught and prosecuted
and, even if caught, of being convicted.
For protection and support measures to be fair and effective, they should not be made conditional upon the victim’s willingness to cooperate or testify, and should be provided in a systematic and reliable way, as opposed to in an ad hoc or arbitrary manner. As has been rightly
highlighted, “[i]f States are not willing to guarantee such protection as a right rather than a favour, it will not have the effect intended”2. Providing protection means, in essence, empowering victims. Without that empowerment, the huge power imbalance that exists between traffickers and their victims will remain unaddressed. Traffickers will continue to find themselves
in a disproportionally more powerful position than victims, and all efforts to fight trafficking
will be doomed to fail.
Despite the importance of protection and assistance to the overall anti-trafficking framework,
the extent to which State obligations in this area are spelled out in anti-trafficking instruments
varies greatly. We will thus assess whether the way these instruments address victims’ protection and assistance rights complies with the requirements of a human rights-based approach to
trafficking. The detailed examination carried out in this chapter of the current provisions and of
the way they have been interpreted by international bodies will allow us to draw conclusions
on this aspect.

1

See the EU Expert Group 2004 Report, p. 172; and Special Rapporteur on the human rights of migrants, Report
on the Mission to Romania, A/HRC/14/30/Add.2, para 107.
2
EU Expert Group 2004 Report, p. 172.
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1. Non-punishment of trafficking victims
1.1. Context and current challenges
A human rights-based approach upholds two principles that are inherent to the notion of victim
protection and stem from the overarching principle of non-punishment: the non-prosecution
and the non-detention of victims. Prosecution and detention being forms of punishment, they
frontally collide with the notion of victims’ protection and empowerment. According to the
first principle, persons should not be prosecuted for crimes related to their situation as a trafficking victim acting under force or threat. For example, they should not be prosecuted for having entered or resided illegally in countries of transit and destination or for taking part in illicit
activities, when these offenses were committed in the course, or as a consequence, of being
trafficked. According to the second principle, victims should not be detained, be it in police
stations, immigration detention centres or shelters. These principles are indeed central under a
human rights-based approach, in addition to sounding obvious under any solid legal reasoning:
punishing someone for acts he or she was forced to perform when being a victim of a serious
crime does not conform to the basic principles of justice. It constitutes a serious form of revictimization that makes the victim of a crime also a victim of a human rights’ violation at the
hands of the State.
However, States’ practice reveals that trafficked persons are still too often prosecuted in their
country of destination because of their irregular status3, or because of unlawful activities committed as a consequence of being trafficked4. If deported without having been identified and
protected, trafficking victims returning to their State of origin may also be subjected to prosecution for using false documents, having left the State illegally or for the type of work or activity they carried out. GRETA’s first evaluation round showed that 27 out of 35 countries did not
have specific legislation on non-punishment and relied on general duress provisions or exonerating or mitigating circumstances, while eight had adopted specific legal provisions concerning
the non-punishment of trafficking victims5. In practice, it appears that general duress or exoneration provisions do not adequately protect trafficking victims either because they are not
properly identified or because the general exemption clauses are not being applied to trafficking victims, irrespective of whether guidelines for prosecutors have been issued on how to apply these clauses to trafficked persons6.
The L and Others case in the United Kingdom, delivered before the adoption of the Modern
Slavery Act (which includes a non-prosecution clause) based on general duress or exoneration
provisions, is an illustrative example of these failures. Three minors and a woman were convicted for drug-related offenses and possession of false identity documents offenses respectively, without any prosecutor, judge or lawyer having detected clear signs of their trafficking victims’ status7. Worryingly, the appellate judge declared that throughout the trial, she had suspected that the appellant may have been the victim of trafficking, but as the issue was not
raised, she had not voiced her suspicions8.
3

There is no internationally agreed definition of irregular migrant or irregular migration. IOM describes an irregular migrant as “A person who, owing to unauthorized entry, breach of a condition of entry, or the expiry of his or
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Trafficking and Human Exploitation, vol. 1, 2017, in particular pp. 59-65.
8
L & Ors, para 53.

226

Even in countries where specific non-punishment clauses have been adopted in relation to trafficking victims, implementation problems are all too frequent. In Spain, for example, Article
177bis(11) of the Criminal Code establishes an exemption from punishment for criminal offenses that a victim of trafficking has committed as a direct consequence of the situation of
violence, intimidation, deceit or abuse to which that person has been subjected. However, an
academic field research carried out in two Spanish penitentiary centres in Barcelona revealed
that, out of the 45 women detained, 10 were detected as victims of trafficking who had not
been identified and who were incarcerated for having been convicted or for being in preventive
custody pending a criminal prosecution against them9.
Indeed, detention often takes place in the context of charges being brought against the victims,
as the two abovementioned Spain and United Kingdom cases reveal. However, trafficking victims are also detained under other grounds. According to the internationally accepted definition
of detention, which described it as the condition of “any person deprived of personal liberty
except as a result of conviction for an offence”10, this notion covers victims being held in prisons, police lock-ups, immigration detention facilities, shelters, child welfare facilities and hospitals. The circumstances under which trafficking victims are most commonly detained have
been identified as the following:
• the victim is not correctly identified and is detained as an irregular/ undocumented migrant
pending deportation;
• the victim is identified correctly but is unwilling or unable to cooperate in criminal investigations (or her/his cooperation is not considered useful) and is sent to a detention centre for immigrants pending deportation;
• the victim, correctly or incorrectly identified, is detained as a result of her or his engagement
in illegal activities such as prostitution or unauthorized work;
• the victim is identified correctly and is placed in a shelter or other welfare facility from
which she or he is unable to leave. Common justifications offered for this form of detention
include the need to provide shelter and support; the need to protect victims from further harm;
and the need to secure victim cooperation in the investigation and prosecution of traffickers.11

National case law, academic research and national and international reports point to detention
still being widespread as a consequence of misidentification in expedited migration control
procedures12, delays in the identification procedure13, or in the context of shelter detention conceived as a compulsory protection measure14, as will be examined in more details when reviewing international bodies’ pronouncements.
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Body of Principles for the Protection of All Persons under Any Form of Detention or Imprisonment, General
Assembly resolution 43/173, 9 December 1988, annex.
11
Commentary to the Trafficking Principles and Guidelines, p. 133.
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report by Detention Action, Trafficked into detention: how victims of trafficking are missed in detention, November 2017. For Spain, see Spanish Ombudsperson, Human Trafficking in Spain: Invisible Victims, cit., pp. 111-113,
122-125 and 136-137; and V. Milano, “Protección de las víctimas de trata con fines de explotación sexual: Estándares internacionales en materia de enfoque de derechos humanos y retos relativos a su aplicación en España”,
Revista Electrónica de Estudios Internacionales, vol. 32, 2016, pp. 49-50.
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trafficking”, 18 April 2017, accessed at https://www.wilsonllp.co.uk/unlawful-detention-potential-victimtrafficking/
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See A. Gallagher and E. Pearson, “The high cost of freedom: a legal and policy analysis of shelter detention for
victims of trafficking”, Human Rights Quarterly, 2010, vol. 32(1). For laws and practices on trafficking victim’s
detention in ASEAN countries, see ASEAN, Regional Review on Laws, Policies and Practices within ASEAN
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The extent to which the non-prosecution and non-detention principles have been established as
an obligation under the main anti-trafficking instruments will be explored below.
1.2. International instruments’ ambiguity
1.2.1.

Non-prosecution only as a possibility?

While the Palermo Protocol does not include any reference to these two principles, the Working Group on Trafficking has since its first session invited States party to introduce the nonpunishment principle into their legal system and, to that effect, to make use of, inter alia, the
Trafficking Principles and Guidelines15. Indeed, the Trafficking Principles and Guidelines are
the instrument that addresses this issue more comprehensively, by providing:
Trafficked persons shall not be detained, charged or prosecuted for the illegality of their
entry into or residence in countries of transit and destination, or for their involvement in
unlawful activities to the extent that such involvement is a direct consequence of their situation as trafficked persons16.

The non-prosecution and non-detention principles are further developed in a number of guidelines. In particular, Guideline 2(5) recommends “ensuring that trafficked persons are not prosecuted for violations of immigration laws or for the activities they are involved in as a direct
consequence of their situation as trafficked persons”, and Guideline 2(6) “ensuring that trafficked persons are not, in any circumstances, held in immigration detention or other forms of
custody”. The requirement that the activity be a direct consequence of being a victim of trafficking highlights the fact that not all acts committed by trafficking victims are exempt of responsibility, but only those that are directly related to their situation of trafficked persons that
were not free to choose but compelled to act the way they did17.
Other guidelines further develop these principles, which shows the relevance that is being given to these two concepts in the Trafficking Principles and Guidelines. They call upon State to
consider adopting appropriate legislation that prevents trafficked persons from being prosecuted and detained for the mentioned reasons, and to ensure that law enforcement efforts do not
place trafficked persons at risk of being punished for offences committed as a consequence of
their situation18. Finally, the guidelines insist on the need to ensure that trafficked persons are
not held in immigration detention centres, other detention facilities or vagrant houses19. In relation to children, Guideline 8(3) reiterates the principle of non-prosecution – but worryingly not
that of non-detention –, calling upon States to ensure that children who are victims of trafficking are not subjected to criminal procedures or sanctions for offences related to their situation
as trafficked persons.
At the European level, while the non-punishment principle has been more clearly accepted, it is
still not fully recognized in all of its dimensions. As far as the non-prosecution rule is concerned, it is to be found in both the Directive and the Convention. However, both provide for a
relative obligation, insofar as they require States only to provide for the possibility for competent authorities not to prosecute victims or impose sanctions in such cases, not for the obligarelating to the Identification, Management and Treatment of Victims of Trafficking, especially Women and Children, 2016, pp. 114-117.
15
Report of the WG on trafficking 2010, Second session, para. 51. See a more detailed discussion under 1.3.1.1.
16
Principle 7.
17
See R.W. Piotrowicz and L. Sorrentino, “Human Trafficking and the Emergence of the Non-Punishment Principle”, Human Rights Law Review, 2016, vol. 16(4), p. 679.
18
See Guideline 4(5) and 5(5) respectively.
19
Guideline 6(1).
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tion not to do so. Indeed, Article 26 of the European Trafficking Convention uses the word
“possibility”, as follows:
Each Party shall, in accordance with the basic principles of its legal system, provide for the
possibility of not imposing penalties on victims for their involvement in unlawful activities,
to the extent that they have been compelled to do so.

The EU Trafficking Directive contains a similar but more detailed provision:
Member States shall, in accordance with the basic principles of their legal systems, take the
necessary measures to ensure that the competent authorities are entitled not to prosecute or
impose penalties on victims of trafficking in human beings for their involvement in criminal activities which they have been compelled to commit as a direct consequence of being
subjected to any of the acts referred to in Article 2 [i.e. trafficking in human beings’ offences]20.

Both wordings impose on States an obligation to adapt their regulatory framework so that their
authorities have the possibility to avoid prosecuting or imposing penalties on victims, but without requiring such non-prosecution or non-punishment (emphasis added). This leaves a wide
margin of discretion which could eventually lead to considerably different legislations and
practices within the Council of Europe or EU Member States, allowing for the prosecution of
trafficking victims in some of these States21. Also, it fails both to protect victims adequately
against unwarranted prosecution and to act as an incentive for them to denounce their situation.
The uncertainty inherent in these provisions fails to provide a safe environment where victims
can be sure that, by denouncing their situation, they are not at risk of being punished22.
These concerns were indeed addressed during the discussion that led to the adoption of the EU
Directive, where an Impact Assessment elaborated in that context noted that the formulation of
the non-punishment clause included in the European Trafficking Convention was “not clearly
binding” and the added value of the Directive would be “a better and binding formulation of
the clause”, where Member States could only be allowed not to apply the clause “in case of
extreme gravity of the crime committed by the victim”23. On that basis, an earlier draft of the
Directive contained a much stronger and unequivocally binding wording, but was not accepted
by Member States24.
In that context, some scholars consider that the leverage left to States does not relate to whether
or not States shall prosecute and/or punish victims - an obligation that must in their view be
effectively implemented - but to how, according to each legal system, they will achieve this
aim25. In support to that approach, they argue that “given the fact that trafficked people are
victims of a crime that denies them the ability to act independently, it would contradict the human rights-based approach of the Convention if victims could be punished for offences they
were compelled to commit”26. While we fully agree with this statement, we regrettably consider it difficult to find a legal basis supporting that view in the wording of Article 26. Also, the
20
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position taken by States with regard to earlier drafts that we have just referred to support a literal interpretation of Article 26 whereby States were not willing to commit to more than a possibility.
The fact that such a basic reasoning in terms of both criminal and human rights law in terms of
appropriate legal guarantees for victims is not unequivocally reflected in the European Trafficking Convention highlights one of the strongest contradictions in this instrument. Indeed, it
lacks coherence that the Convention endorses a human rights-based approach to trafficking but
fails to include an unequivocal prohibition for national authorities to prosecute trafficking victims for acts committed as a direct consequence of their victimization.
As far as the Trafficking Directive is concerned, the Preamble provides some elements in favour of a more protective interpretation, when stating that:
Victims of trafficking in human beings should, in accordance with the basic principles of
the legal systems of the relevant Member States, be protected from prosecution or punishment for criminal activities such as the use of false documents, or offences under legislation on prostitution or immigration, that they have been compelled to commit as a direct
consequence of being subject to trafficking. The aim of such protection is to safeguard the
human rights of victims, to avoid further victimisation and to encourage them to act as witnesses in criminal proceedings against the perpetrators27.

While European States were not willing to include a binding requirement not to prosecute
and/or punish victims neither in the Convention nor in the Directive, the position taken by relevant international bodies that will be examined under the next heading may shed some light
on the extent to which this principle is being interpreted and possibly progressively consolidated.
In this context, we should also refer to the fact that the non-punishment principle has been included in more recent instruments at both the regional and universal level: the 2014 Protocol
to the 1930 Forced Labour Convention and the ASEAN Trafficking Convention. The 2014
ILO Protocol establishes that:
Each Member shall, in accordance with the basic principles of its legal system, take the
necessary measures to ensure that competent authorities are entitled not to prosecute or impose penalties on victims of forced or compulsory labour for their involvement in unlawful
activities which they have been compelled to commit as a direct consequence of being subjected to forced or compulsory labour.28

The ASEAN Trafficking Convention similarly provides that:
Each Party shall, subject to its domestic laws, rules, regulations and policies, and in appropriate cases, consider not holding victims of trafficking in persons criminally or administratively liable, for unlawful acts committed by them, if such acts are directly related to the
acts of trafficking29.

In terms of the margin of appreciation they grant, these provisions are very similar to those
adopted at the European level: there is no binding requirement not to punish trafficking victims. However, some important differences between these provisions in terms of the scope of
the protection they provide should be highlighted.
27
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1.2.2.

Differences in terms of scope of liability, causal link and type of exemption

When comparing the different instruments’ non-prosecution provisions under more specific
angles, significant nuances appear, in particular in relation to the type of liability subject to
exemption, the causational link between the action and the victim’s status, and the type of punishment that is exempt under these provisions.
Firstly, while the EU Directive restricts the exemption of liability to “criminal activities”, the
European Trafficking Convention, the ILO Protocol, the Trafficking Principles and Guidelines
on the one hand, and the ASEAN Convention on the other hand, provide broader protection to
victims as they refer to “unlawful activities” and to “criminally or administratively liable” respectively. The latter formulations cover a broader scope of activities. In that context, the expression “unlawful activities” appears to be the most comprehensive, the one that provides
greater guarantees to victims. The ASEAN formulation is relatively broad but leaves out civil
liability. Finally, the one used in the EU Directive the most restrictive one: it only protects victims from criminal liability, allowing prosecution for their administrative and civil liability for
activities they were compelled to perform as trafficking victims.
Secondly, another difference relates to the causal link between the trafficking situation and the
liability exemption. There are two approaches to this: according to the “causation model”, trafficked persons should not be held liable for unlawful activities directly related to their trafficking, while according to the “duress model” the trafficked person should not be held liable for
unlawful activities he or she was compelled to commit30. While the Trafficking Principles and
Guidelines and the ASEAN Convention reflect a pure causation model that does not refer to
compulsion, the other instruments do refer to duress: the CoE Convention solely requires duress, while the EU directive and ILO Protocol require it in conjunction with a causal relationship to trafficking.
Situations that might not be appropriately covered by formulations that respond to the duress
model include cases where a trafficked person is not compelled to act by traffickers but still
commits unlawful acts as a consequence of having been trafficked. There are a number of representative examples of what have been called “liberation offenses”31. Most commonly, when a
victim tries to escape or has managed to escape, s/he might be required to commit offenses
such as steeling objects in order to escape, or steel food in order to survive or accessing a private property in order to seek help. In some cases, victims may also opt to cooperate with traffickers to a certain extent in order to improve their situation, and might thus become involved
in recruiting or exploiting victims of trafficking, a circumstance that has been reported with
more frequency in the context of trafficking for the purpose of sexual exploitation32.
In principle, the duress model - as reflected in the European Trafficking Convention – is too
narrow to cover this type of situations, while the causational model would cover them as being
directly related with the fact of being a trafficked person. Indeed, the latter is more in line with
a human rights-based approach, even if it might be difficult to apply in case of very serious
crimes committed by trafficking victims, where a delicate balance between the protection of
victims and the interests of justice needs to be struck While the implementation of the nonpunishment principle might be easier in cases of least serious offenses such as buying or using
false passports or theft in shops, it becomes more difficult in serious offenses, for example
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when victims become involved in exploiting other victims or in serious abuses that may even
result in death33.
Thirdly, yet another difference relates to the type of exemption provided. While the Trafficking
Principles and Guidelines, the EU Directive and the ILO Protocol’s provisions refer to both
prosecution and punishment, the European Trafficking Convention provision is narrower as it
only refers to avoiding the punishment of trafficked persons, but not their prosecution or conviction. The ASEAN Convention is not specific in this context, but its general reference to
avoiding victims’ “liability” pleads in favour of a broad interpretation that covers both prosecution and punishment. In sum, the wording of the European Trafficking Convention is excessively restrictive as it does not protect victims from prosecution. In fact, during the drafting of
the Convention, the Parliamentary Assembly had raised concerns on the text of this Article,
noting that “the vague wording raises doubts as to the genuineness of the will to protect victims
who have been forced to commit offences”34, and recommended to replace it with the following drafting:
Victims of trafficking shall not be detained, charged, prosecuted or submitted to any sanction on the grounds that they have unlawfully entered or are illegally resident in countries
of transit and destination, or for their involvement in unlawful activities of any kind to the
extent that such involvement is a direct consequence of their situation as victims of trafficking.35

Although the Parliamentary Assembly had included this amendment among its three most important ones because of its impact on the protection of victims, it later had to regret in the
strongest terms that the Committee responsible for drafting the Convention (CAHTEH) rejected it, mostly at the initiative of the European Community36.
1.2.3.

Does the irregular entry or stay deserve a differential treatment?

The wording suggested by the Parliamentary Assembly leads us to consider another difference
between non-punishment provisions that deserves to be highlighted. Principle 7 of the Trafficking Principles and Guidelines is the only clause that, together with the Parliamentary Assembly’s suggested text, provides for a differentiation between the irregular entry or stay on the
33
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one hand, and other unlawful activities on the other hand. Clearly, the purpose of that distinction is to exclude the former category of acts, i.e. the irregular entry or stay – from the causality
test. As a consequence, while the involvement of trafficking victims in all other unlawful acts
should be assessed on a case by case basis against the requirement that the victim’s involvement is a direct consequence of his or her situation as a trafficking victim, that assessment
would not be required in relation to the unlawful entry or stay, where the non-punishment
clause should apply automatically or ex oficio.
In principle, it can easily be recognized that the irregular entry or stay by trafficked victims,
which generally includes the use of false documents provided by traffickers, is in most cases
part of the coercive means used by traffickers. Under that assumption, since the irregular entry
or stay are not a consequence of that trafficking but a means used to carry out the offence and
thus takes place under compulsion, the fact of establishing that trafficking has taken place
amounts to a recognition of coercion as a means and would not require any additional duress or
causality test.37
However, there is sticking point to that reasoning. It should indeed also be recognized that irregular entry or stay are not always part of the trafficking process. In some cases, victims enter
a country irregularly and are only coerced or deceived into trafficking once in the destination
country – and thus become victims of internal trafficking. In those cases, which do arguably
not represent a majority of the cases but should still be considered, the irregular entry, or the
irregular stay in case victims are trafficked after they have overstayed their visa, are not part of
the trafficking offence.
Although for mainly humanitarian reasons I am not in favour of the approach I am about to
describe, it should be highlighted that from a purely legal standpoint some persons might be
victims of trafficking but their irregular entry or stay night not be part of their trafficking process and would, as a consequence, not be legitimately covered by the non-prosecution clause.
Therefore, in order to be coherent with the idea that only unlawful acts committed as a consequence of the trafficking victim’s status should be covered by the non-punishment clause, the
duress or causality text should also apply to the irregular entry or stay to the extent that the
facts of the case should establish that the latter were part of the trafficking process.
1.2.4.

The almost unanimous silence on non-detention

As far as detention is concerned, the protection provided by international instruments is even
less satisfactory. Aside from the Trafficking Principles and Guidelines that formulate the most
comprehensive protection against detention by calling upon States to ensure that trafficked
persons are not held in immigration detention centres, other detention facilities or vagrant
houses38 and that they are not detained or prosecuted in relation to status-related unlawful activities that they may have committed 39 , the only binding instrument that refers to nondetention of victims is the ASEAN Convention, as follows:
Each Party shall not unreasonably hold persons who have been identified by its competent
authorities as victims of trafficking in persons in detention or in prison, prior to, during, or
after civil, criminal or administrative proceedings for trafficking in persons40.

The fact that neither the Palermo Protocol nor the Trafficking Directive nor the European Trafficking Convention nor the ILO Protocol refer to the non-detention of trafficking victims re37
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veals the extent of victims’ lack of protection in this area. In relation to EU law, this lack of
protection is reinforced by the fact that the Return Directive, which applies the detention and
return of trafficking victims in an irregular situation in light of the silence of the Trafficking
Directive in this area, allows EU States to detain irregular migrants up to 18 months in the context of a return procedure and fails to provide for any particular guarantee for trafficking victims in terms of measures aimed at their identification and non-detention41. In relation to the
European Trafficking Convention, the Parliamentary Assembly had recommended the inclusion of a broad provision that included protection from detention in Article 26, as has already
been described42, which was not taken up.
However, this lacuna should not advocate in any way in favour of the permissibility of victims’
detention. Particularly in relation to the European instruments, the fact that, on the one hand,
they include a provision on non-prosecution of victims of trafficking and, on the other hand,
they require the provision of protection and assistance from the moment that reasonable indications of trafficking exist, entails that the detention of victims would lack any legal basis.
Also, international human rights law recognizes the fundamental right to the liberty of the person, which can only be limited in the circumstances expressly provided for in the law43 and
must be justified as reasonable, necessary and proportionate 44 . As far as children are concerned, they should not be deprived of their liberty, except as a measure of last resort and for
the shortest appropriate period of time45. The CRC has held that “... unaccompanied or separated children should not, as a general rule, be detained. Detention cannot be justified solely on
the basis of the child being unaccompanied or separated, or on their migratory or residence
status, or lack thereof”46.
Clearly, detention of trafficked persons is incompatible with the human rights-based approach47. Some may argue that this principle is implicit in any instrument that adopts a victimcentered approach since the recognition of a person as a victim of a crime and human rights
violations and the requirement to afford protection and assistance to him or her at an early
stage is incompatible with detention. However, this assumption does not stand the test of reality. Considering that States’ practice points to a frequent use of detention in relation to trafficking victims48, any instruments purporting to adopt a human rights-based approach should explicitly identify this matter as a pressing issue and regulate it according to the requirement of
this approach. Therefore, the duty to guarantee victims’ rights and protect them from further
41
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harm in the form of re-victimization entails establishing the duty for States not to detain any
person from the moment that there are reasonable grounds to believe that s/he might have been
trafficked.
Regrettably, this has not been the case in practically all human rights-based instruments, where
the non-detention principle has been recognized to a much lesser extent than the nonprosecution principle. We will now examine what the interpretative work of international bodies brings to the emergence or recognition of these principles.
1.3. International bodies’ pronouncements
1.3.1.

Universal bodies’ strong stance on non-prosecution

Both governmental and expert bodies at the UN level have taken a strong stance in favour of
the non-punishment principle, departing from the Palermo Protocol’s lack of provision in this
area and supporting the stance taken by the Trafficking Principles a and Guidelines. The following headings will provide more details on the positions taken by each of these bodies: governmental bodies on the one hand, and UN special procedures and treaty bodies on the other
hand.
1.3.1.1.

Governmental bodies

In the absence of any relevant provision in the Palermo Protocol, the Working Group on Trafficking addressed this issue right at the outset. At its first meeting, it took the view that States
parties should “consider, in line with their domestic legislation, not punishing or prosecuting
trafficked persons for unlawful acts committed by them as a direct consequence of their situation as trafficked persons or where they were compelled to commit such unlawful acts” 49. The
comprehensive formulation should be praised, as it refers to unlawful acts - thus encompassing
any type of liability: criminal, civil and administrative -, refers to both prosecution and punishment, and covers both the duress and the causation model. While the EU Directive and the
ILO Protocol require that both concur, this formulation is more protective: the “or” makes clear
that the existence of either the duress link or the causational link is sufficient to trigger the liability exception.
The following year, the Working Group examined this issue again. It reaffirmed that States
should implement its 2009 recommendation in relation to this topic and that, in order for the
relevant provisions contained in domestic laws and other instruments to be clearly stipulated,
States should make use of technical assistance tools and guidelines such as the UNODC Model
Law against Trafficking in Persons and the Trafficking Principles and Guidelines, as well as
any other regional standards and guidelines50. This important statement is, again, a clear call by
the Working Group for States to adopt a victim-centred and human rights-based approach to
this issue. Indeed, in addition to the already mentioned Trafficking Principles and Guidelines,
the UNODC Model Law also recommends wordings that, within the different possible graduations, provide a reasonably broad protection51.
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Possibly following the general commitment set out in the Global Plan of Action to Combat
Trafficking in Persons that calls upon States to ensure that victims are not penalized for having
been trafficked nor victimized at the hands of the Government52, both the General Assembly
and the Human Rights Council have taken a clearer stance on the non-punishment of trafficking victims than on other aspects subsumed under a human rights-based approach to trafficking. Using the same language, both have urged Governments “in accordance with their respective legal systems, to take all appropriate measures, including through policies and legislation,
to ensure that victims of trafficking are protected from prosecution or punishment for acts that
they have been compelled to commit as a direct consequence of having been trafficked, and
that the victims do not suffer from re-victimization as a result of actions taken by government
authorities”53.
Both UN organs also encouraged Governments to “prevent, within their legal frameworks and
in accordance with national policies, victims of trafficking in persons from being prosecuted or
punished as a direct consequence of their illegal entry or residence”54. Along the same lines of
what has been discussed in the previous section, this distinction between the infringement of
immigration regulations and other types of unlawful acts is similar to the one made in the Trafficking Principles and Guidelines and raises some concerns as to whether the intention is to
protect trafficking victims from punishment when their irregular entry or stay is part of the
trafficking they were subjected to, which is clearly warranted, or whether it might be intended
to cover any irregular entry or stay that might have preceded their trafficking, which is doubtful in legal terms – although probably not in ethical terms.
However, it should also be noted that these two resolutions introduce an additional element
into that distinction that creates some concern. As opposed to the verb “shall not” used in the
Trafficking Principles and Guidelines - and in the very similar text proposed by the CoE Parliamentary Assembly -, these resolutions introduce a distinction as far as the verb used to address these two categories of non-punishment duties is concerned. They urge to ensure the
non-punishment of victims for acts they committed as a direct consequence of having been
trafficked, but they only encourage governments to avoid the non-punishment of victims for
their illegal entry or residence. In the absence of any explanation as to why this distinction has
been introduced, and most importantly as to whether this part of the provision refers to illegal
entry or stay that is part of the trafficking process or that is unrelated to it, this ambiguous formulation sends the worrying message to States that even the illegal entry or stay of a victim
that is part of the trafficking offence could trigger the prosecution and punishment of victims.

(d) The provisions of this Article shall not apply where the crime is of a particularly serious nature as defined
under national law.
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1.3.1.2.

Special procedures

As far as UN human rights bodies are concerned, their recommendations generally support the
approach according to which the violations of immigration laws do not require a differential
treatment. The Special Rapporteur on trafficking in persons recalls that a human rights-based
approach to the administration of criminal justice in trafficking cases requires that State ensure
the non-prosecution of trafficked persons through the adoption of laws and policies that ensure
that victims are not prosecuted for offenses related to their status as trafficked persons, including sex crimes, begging, working or immigration violations55. That often occurs in the country
of destination, but may also happen in the country of origin, where returned victims may be
penalized, for example, for their unlawful or unauthorized departure56. In that context, the Special Rapporteur notes how, in practice, the principle of non-punishment is often incorrectly
treated as a mitigating factor in punishment rather than a full guarantee that victims will not be
penalized for activities that are a direct consequence of their situation as trafficked persons as
is required under a human rights-based approach to trafficking57. Clearly, the Special Rapporteur’s refers to non-punishment being a requirement under the human rights-based approach,
where “full guarantees” are necessary, as opposed to the mere possibility of non-punishment.
When focusing on the non-punishment principle, she also alerts that the criminalization of irregular migration, which is provided for in a number of countries58, tends to have serious negative consequences on trafficking victims, as it often leads to the criminalization of victims for
crimes committed while being trafficked and for which they should not be punished 59. Finally,
the Special Rapporteur adds another significant question to the debate, which tends to be overlooked. She calls upon States to provide post-conviction remedies, providing for the possibility
to quash judgments for offenses related to the status of a trafficked person 60. This is indeed an
important question, which may have far reaching consequences for victims and should be addressed in order to avoid this other form of re-victimization. As the Special Rapporteur well
highlights, victims who develop a criminal record may have difficulties in their recovery and
reintegration processes61. Insisting that that criminal records are indeed challenges that hinder
survivors’ ability to obtain services, including housing, she provides some good practices in
this regard. For example, in a number of states in the United States of America, “vacatur laws”
have been adopted that allow victims to expunge criminal convictions records against them for
crimes committed as a result of their status of trafficked persons62.
Other Special Rapporteurs also refer to the States’ duties not to criminalize trafficking victims.
For example, in the context of his mission to the United Arab Emirates, where prostitution is
prohibited, the Special Rapporteur on racism insisted on the need to clearly distinguish between women who engage voluntarily in prostitution and those who are trafficked into the
country, so that the latter may not be treated as criminals, but as victims, when caught by law
55
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enforcement officials 63 . The criminalization of victims when returning to their country of
origin has also been raised, where the Special Rapporteur on the rights of migrants pointed to
the situation of victims of trafficking for sexual exploitation who are treated as both victims
and offenders by the National Agency against Trafficking in Persons (NAATP) when returning
to Rumania64. Some victims reportedly cooperated with judicial authorities as a result of their
fear of criminalization, while many reported that they were re-victimized being treated as “returned prostitutes” as opposed to “returned victims”, a phenomenon fuelled by the media that
continue to stereotype and label returned trafficked victims as such65. The Special Rapporteur
has urged the State to prevent the re-victimization of trafficking victims, including by prohibiting the labelling of returned trafficked victims as “returned prostitutes”66.
In sum, the Special Rapporteur on trafficking has held that this principle is an expression of
basic principles recognized in most national legal systems relating to criminal responsibility,
which does not confer blanket immunity but operates to protect victims from acts committed
under duress67. She systematically recommends that “laws and policies that do not contain adequate safeguards to prevent the prosecution of trafficking victims for status-related offences
must be revised, in particular by taking steps to ensure that they are not prosecuted for offences
related to their status as trafficked persons, including sex crimes, begging, working or immigration violations”68. Also, it is noteworthy that the Special Rapporteur does not take on board
the distinction between status-related offenses (offenses committed as a direct consequence of
the status of trafficking victim) and immigration offenses (considered irrespective of their link
with the trafficking victim status) but considers the latter as offenses to be exempted from liability on the same basis as all other offenses, i.e. when a link with the trafficking victim status
is established.
1.3.1.3.

Treaty bodies

UN treaty bodies also made recommendations on non-punishment based on States’ obligations
under international human rights law. The Human Rights Committee has expressed concern at
the fact that trafficking victims are charged for violating immigration laws69. It has recommended that State parties include in their Penal Code “a provision protecting victims of trafficking from prosecution, detention or punishment for activities they were involved in as a direct consequence of their situation as trafficked persons”70. This recommendation is limited to
offenses established under criminal law. However, in most of its other concluding observations
the Committee uses a broader language, referring to the need to “ensure that victims of trafficking are not prosecuted, detained or punished for activities they were involved in as a result
of their situation as trafficked persons”.71 While the latter language should be praised as appropriate and comprehensive, we should point to the fact that the lack of consistency in the language used by the Committee in some of its concluding observations may generate confusion
and encourage the adoption of different clauses in different countries.
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CEDAW also frequently examines whether domestic legislation provides for the noncriminalization of trafficking victims, generally directing its attention at the criminal legislation72. Most frequently, it expressed particular concern at the prosecution of and harsh sentences imposed on women victims of trafficking for sexual exploitation or forced domestic labour73. The CMW and CAT have also addressed this matter but with less frequently. While the
CMW recommended to “protect victims of trafficking from prosecution, detention or punishment for activities in which they were involved as a direct consequence of their situation as
trafficked persons”74 and to provide appropriate training to the judiciary and law enforcement
officials to enable them to properly identify potential trafficking victims and ensure that they
are never treated as criminals75, the CAT focused its recommendations on the judicial system.
With respect to Serbia, for example, the CAT expressed concerns at reports that some victims
are punished for acts committed as a result of being trafficked and are not afforded sufficient
protection against repeated victimization and intimidation in lengthy criminal and civil proceedings. In that context, it recommended the increase of activities to raise awareness among the
judiciary and law enforcement officials about the need to enhance the protection of victims of
trafficking in criminal proceedings by making sure that victims are not penalized for acts
committed as a result of being trafficked, but also by avoiding witness intimidation and secondary victimization 76. In other cases, CAT used a broader language, urging States to “review
legislation and practices to prevent victims of trafficking from being prosecuted, detained or
punished for the illegality of their entry or residence or for the activities they are involved in as
a direct consequence of their situation as victims of trafficking”77, introducing the differentiation between illegal entry or stay and other unlawful activities we discussed earlier.
The situation of children victims is particularly worrying as far as their prosecution and punishment is concerned, as highlighted by the abundant recommendations issued by the CRC in
this regard. In fact, the CRC appears to be the treaty body that most frequently refers to the
issue of non-prosecution, when examining States’ compliance with their obligations not only
under the Convention on the rights of the child but also – and mostly – under the OPSC. Since
the problem appears to be mostly related to the criminal law sphere, the Committee generally
calls upon States to protect child victims from being criminally charged and prosecuted by
means of expressly stipulating in their criminal legislation that child victims of trafficking and other offenses under the OPSC - are not considered as offenders78. An interesting case relates to the United Kingdom where the Committee welcomes the inclusion of a statutory defence to allow for the non-prosecution of victims, but still recommends the establishment of “a
clear obligation of non-prosecution in the criminal justice system” 79. Clearly, the Committee
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considers that a provision that simply allows [emphasis added] for the non-prosecution of child
victims is not sufficient, where the effective protection of victims requires a non-discretionary
obligation not to prosecute trafficking victims.
In other instances, the CRC is concerned that the problem lies in the lack of uniform nonprosecution practices in the State party’s territory 80 or the lack of uniform implementation of
legislation that prohibits the prosecution of trafficking victims for status-related offences81. In
those cases, what States are called upon to establish is not a proper non-prosecution clause in
legislation, but mechanisms and procedures to ensure that child victims of trafficking are treated as victims rather than criminals by law enforcement and judicial authorities82. In the context
of criminal proceedings, the CRC also recommends that judicial and other personnel in charge
of identifying and protecting children are appropriately trained in that regard and that an effective system of reporting, with a child-sensitive inquiry and judicial procedure, is established83.
In other cases, the CRC addressed the need to ensure protection from prosecution beyond the
criminal area, urging State to ensure that victims are not punished for acts committed as a direct result of being trafficked. Among those acts, immigration violations or prostitution appear
to be the most recurrent grounds for prosecuting and punishing victims 84 . However, other
grounds have also been identified by the Committee, such as causing or inciting/controlling
prostitution for gain, keeping a brothel, theft and cultivation of cannabis plants85, which correspond to cases where victims are forced by traffickers to become involved in criminal activities.
The prosecution of trafficking victims is a source of concern for practically all treaty bodies 86,
which confirms that this form of re-victimization is particularly widespread and has a particularly devastating impact as it infringes a broad set of fundamental rights.
1.3.2.
1.3.2.1.

European bodies’ overall weaker stance on non-prosecution
European non-judicial bodies

Aware that because of their particular situation and vulnerabilities, trafficked persons “are often less likely to be treated with respect and accorded the rights due to victims of crime, but are
rather treated as criminals or illegal migrants”87, the EU Experts Group states in unequivocal
terms that the non-punishment and non-prosecution standards lie at the heart of the protection
of trafficked persons and are thus required under a human rights-based approach to trafficking.
Indeed, when describing this approach, the Group refers to the need to recognize trafficked
persons as holders of rights, and that this recognition entails that all victims are entitled to min-
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imum standards of protection and assistance, where “one of the basic elements of such standards is the non-criminalization of trafficked persons for crimes due to their being trafficked”88.
The Group also emphasizes that the protection of trafficked persons is not only required per se
under international human rights law, but is also key to the detection and investigation of traffickers. A critical component of effective prosecution of trafficking is the willingness of victims to assist in the investigation and prosecution of their traffickers, where that willingness is
strongly related to their protection and to “the risk they incur of being deported and/or arrested,
detained or prosecuted for offences arising out of their status of being trafficked, such as illegal
border crossing, involvement in the sex industry or the use of false documents”89. Therefore,
the Experts Group recommends to EU Member States that they “take appropriate measures to
ensure that trafficked persons, including children, are not detained, charged or prosecuted for
violations of immigration law or for activities they are involved in as a direct consequence of
their situation as trafficked persons.90 In relation to children, the Group recalls that all actions
undertaken in relation them shall be based on the principles set out in the Convention on the
Rights of the Child, in particular on the best interests of the child as the primary consideration,
and that, accordingly, “all considerations related to immigration or crime control should be
secondary and child victims of trafficking should not be criminalized”91.
GRETA also places the non-prosecution rule in a central position, holding that:
Criminalisation of victims of trafficking not only contravenes the State’s obligation to provide services and assistance to victims, but also discourages victims from coming forward
and co-operating with law enforcement agencies, thereby also interfering with the State’s
obligation to investigate and prosecute those responsible for trafficking in human beings92.

However, and despite this strong statement, GRETA’s recommendations in this context are not
as firm as a human rights-based approach would require. While it takes a clear stance in favour
of the adoption of a specific provision on non-punishment by States party, GRETA strictly
follows the wording of Article 26 of the Convention, recommending that Parties must provide
for the possibility [emphasis added] of not punishing or imposing penalties upon victims for
their involvement in unlawful activities to the extent that they have been compelled to do so93.
This leaves a considerable margin of discretion to national authorities and allows for different
or even opposing approaches in different States Parties or even within each State Party.
While GRETA recommends the adoption of specific legislation on the non-punishment of trafficking victims in several countries94, the reasoning behind that recommendation lacks sufficient strength and, to some extent, coherence. GRETA considers that “the absence of a specific
provision on the non-punishment of victims of trafficking entails a risk of treating them differently depending on the prosecutor in charge of the case”95. However, it fails to consider that
the introduction of a provision that only provides for the possibility of not punishing victims
entails that same risk: the risk of treating victims differently depending on the prosecutor in
charge of the case, as non-prosecution is not required but only provided for as a possibility96.
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Surprisingly, its recommendations take at time a stronger language, as for example in the case
of its report to Germany where GRETA “urges the German authorities to ensure that victims of
trafficking are not penalised for offences committed in the course, or as a consequence, of being trafficked”97. More coherence would be appropriate, as recommending at times to provide
for the possibility not to prosecute, and at other times to ensure such non-prosecution, fails to
send a clear message to States.
With regard to the type of offenses covered, GRETA’s pronouncements are more consistent.
The Group of experts holds that the scope of the non-prosecution provision should be extended
to cover all offences that victims of trafficking were compelled to commit, including administrative and immigration-related offences, in line with Article 26 of the Convention that refers to
any “unlawful activity” 98. However, States’ practices on this point seriously lag behind. In
2015, GRETA reported that only four States parties - Azerbaijan, Cyprus, Luxembourg and the
Republic of Moldova - applied the no prosecution provision to any offense related to the fact
that the person has been trafficked99, and its country reports shows that practices of trafficking
victims being fined, charged and convicted to prison sentences in States party are still frequent100.
When recommending the adoption of more comprehensive provisions, GRETA repeatedly refers States to the recommendations made by the OSCE Office of the Special Representative
and Co-ordinator for Combating Trafficking in Human Beings on the non-punishment provision101, which state that the obligation of non-punishment is not restricted to penalties imposed
as a consequence of criminal prosecutions and that other measures that amount to penalties are
also prohibited, including compulsory detention in closed shelters or in administrative detention102.
On the issue of the mandatory nature of the non-punishment principle, the OSCE Representative has supported the need for an unequivocally binding clause, as follows:
States must make a judgement as to whether an offence committed by a trafficked person
was linked to trafficking. If the offence is not linked, then the trafficked person may be liable to prosecution and to a penalty, like anyone else. Where there is a link, however, the
non-punishment clause must [emphasis added] be implemented unless the offence is so
clearly unrelated to the status of a trafficked person that the prosecution must proceed103.
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Referring to these recommendations by the OSCE Representative might be a subtile and discreet way for GRETA to invite States to adopt a provision that establishes non-punishment as a
binding requirement without upsetting them for explicitly moving too far away from the letter
and spirit of Article 26.
A valuable contribution by the OSCE Representative is her proposal that States “consider
adopting an open-ended list of offences typically related to trafficking in human beings, with
regard to the commission of which victims of trafficking will not be punished or penalized, in
accordance with the duty of non-punishment” 104. That list, which should be widely disseminated amongst prosecutors and law enforcement services, should be not exclusive and should
clearly state that the duty of non-punishment applies to any offence so long as the necessary
link with trafficking is established105. In relation to the idea of establishing lists, GRETA has
expressed concern when States do not go the way the OSCE Representative suggested, but the
opposite way. The United Kingdom’s 2015 Modern Slavery Act, for example, includes a list of
more than 100 offenses where the use of the non-punishment provision is excluded. In that
respect, GRETA noted that this excludes the possibility of withdrawing prosecution and punishment for a wide list of offences and expressed concern that “this gives a rather narrow interpretation of the non-punishment principle”106.
Finally, GRETA welcomes as a good practice the adoption of directives and guidelines to
prosecutors on the non-punishment of victims of trafficking and their protection, referring, for
example, to those that have been issued in the Netherlands or in Denmark 107, as well as in the
United Kingdom108. In the latter, guidelines to prosecutors were issued already in 2007, but did
not prevent the unlawful prosecution of a trafficking minor in the mentioned R v O case, following which the UK Court of Appeal advised that the guidance be published more widely to
ensure awareness of the duty of both prosecutors and defence lawyers to be proactive in enquiring and establishing if an accused is a potential victim of trafficking109.
1.3.2.2.

European Court of Human Rights

The case of L.E. v. Greece is quite representative of the serious problems that surround the
application of the non-punishment provision by States. It also reveals the ECtHR’s failure to
address this standard and consider its infringement by national authorities. Ms. L.E., a Nigerian
young woman who had been forced into prostitution for approximately two years, was arrested
and charged three times by Greek authorities for breaching the laws on prostitution and on the
entry and residence of aliens in Greece. She was acquitted twice and convicted once at first
instance, but later acquitted on appeal. Despite the countless contacts Greek law-enforcement
and judicial authorities had with the victim during these two years, at no time did neither them
nor the lawyers suspect and investigate whether she might be a trafficking victim.
Worryingly, the Court fails to point to these shortcomings. Despite her situation as a young
Nigerian woman in an irregular situation and practicing prostitution, the Court fails to recognize what it had established in its previous judgment, Rantsev: that there were sufficient elements to at least raise a suspicion that she might have been a trafficking victim, and that authorities should have been adequately trained to recognize signs of potential trafficking and, as
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a consequence, should have investigated her situation without delay and considered suspending
any judicial proceedings against Ms. L.E. as long as the investigation was not completed110.
However, the Court failed to recognize Greek authorities’ duty to proactively identify her as a
potential trafficking victim before she decided to report her situation on her own motion. Following the same logic, the Court did not point to the fact that that Greek authorities had revictimized Ms L.E. by arresting and prosecuting her repeatedly for offenses she was forced to
commit as a direct consequence of being trafficked. This is a clear example of how the lack of
proactive investigation and identification lead to the misidentification of a victim and to her
subsequent re-victimization by the State in the form of arrest and prosecution. Most worryingly, it is a clear example of how this arrest and prosecution are not perceived as a form of revictimization and as a serious attack to the victim’s fundamental rights by neither the national
court nor the ECtHR.
1.3.3.

Universal bodies’ concerns about detention in prisons, in shelters and in migrants’
retention centres

As already mentioned, the principle of non-punishment refers to both prosecution and detention as forms of punishment that frontally collide with a human rights-based and victim-centred
approach. Putting the protection of victims’ rights at the centre of all policies and interventions
clearly requires ensuring that victims are not deprived of their freedom of movement and of the
enjoyment of their other fundamental rights. Therefore, the general references made to the nonpunishment rule under the previous headings also apply, mutatis mutandis, to the issue of nondetention, including the pronouncements made by the Working Group on Trafficking, the Human Rights Council or the General Assembly. In order to add up to these pronouncements, we
will refer under this heading to the position taken by international bodies specifically on the
issue of the detention of trafficking victims.
1.3.3.1.

The detention of adult victims

The Special Rapporteur on trafficking raised the issue of detention as a form of punishment in
a number of contexts: essentially forced detention in shelters, detention in custody or prisons,
and detention in migrants’ retention centres. As far as the first form of detention is concerned,
her country visit reports describe what appears to be a widespread practice. In Thailand, the
Special Rapporteur concluded that shelters were more similar to detention centres than places
granting assistance and protection111. Indeed, once victims are identified as trafficked person
and accept to receive assistance in that country, they are placed in a shelter run by the Ministry
of Social Development and Human Security. However, they cannot leave the shelter and cannot work. She also reports that in the course of rescue operations in entertainment venues, migrant workers apprehended are often detained against their will in police cells or shelters as
witnesses for the prosecution of trafficking cases112. In relation to one of the shelters she visited, the modern and clean Kredtrakarn Centre, she notes that it is tantamount to a detention centre that impedes freedom of movement as well as exercising the right to earn an income and
live a decent life113. Re-victimization of trafficking victims by the State through detention is
particularly harsh, as follows:
As there is no option for trafficked persons to reside outside the shelter or leave Thailand
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before the authorities repatriate them, trafficked persons are obliged to stay at the shelter
for a long time, which can be as long as two to three years114.

The consequence of this policy is that many trafficked persons try to avoid being identified as
trafficking victims. They even prefer to continue in their exploitative situation where they can
at least earn a living and send money back home. Or, if they have already been identified and
detained, they become so desperate that they seek to be repatriated immediately to their countries of origin, with the serious consequences this entails in terms of, inter alia, lack of adequate
assistance and recovery, the dangers this may imply for their safety and the negative impact the
loss of witness statements has on the prosecution of cases in Thailand115. Similar concerns have
been raised in relation to Jordan or Kuwait116.
There is also a gender aspect to shelter detention, as victims mandatorily detained in shelters
are almost exclusively women and girls. Highlighting this phenomenon, the Special Rapporteur
recalls that international law absolutely prohibits any discriminatory detention of victims, including detention that is linked to the sex of the victim, and that the routine detention of women and of children in shelter facilities is clearly discriminatory and therefore unlawful117.
The phenomenon of trafficking victims being detained in shelters is indeed more common that
what might be commonly perceived. A study conducted by Gallagher and Pearson reveals that
in Bangladesh, Central and Eastern Europe, Cambodia, India, Israel, Malaysia, Nepal, Russia,
Nigeria, Sri Lanka, Taiwan and Thailand it is a “common practice for victims of human trafficking who have been ‘rescued’ or who have escaped from situations of exploitation to be
placed and detained in public or private shelters”118.
The other main concern around detention that is even more systematically raised by the Special
Rapporteur relates to trafficking victims’ detention in migrant retention centres. Immigrations
laws that too often provide for the routine detention of undocumented migrants119, with inadequate capacities and means for the identification of trafficking victims among them, inevitably
entail their misidentification, detention and deportation. In her mission report on Jordan, she
expressed concerns that victims of trafficking are not identified or are misidentified as irregular
migrants, resulting in their arrest, detention and deportation. Once in the Juwaidah Correctional
and Rehabilitation Centre, it is not possible for potential victims to be identified and their deportation reversed 120 . Similarly, the Special Rapporteur expressed concerns that the United
States of America Executive Order on “Border Security and Immigration Enforcement Improvements” of 25 January 2017 encourages the routine detention of migrants who are possible
victims of human trafficking, even though they are classified as smuggled and processed for
114

Ibid., para 46.
Ibid., para 48-49.
116
Special Rapporteur on trafficking in persons, Report on the Mission to the Jordan (2016), HRC/32/41/Add.1,
para 51 and 87; Report on the Mission to Kuwait (2017), A/HRC/35/37/Add.1, para 52 and 85.
117
Special Rapporteur on trafficking Report of the to the Human Rights Council (2012), A/HRC/20/18, para 43.
118
A. Gallagher and E. Pearson, “The high cost of freedom: A legal policy analysis of shelter detention for victims of trafficking.” Human Rights Quarterly, vol. 32(1), 2010, p. 74. The issue of detention and regimentation in
shelters for victims of trafficking has been the object of analysis by several scholars: see B. Mullen, “A Critical
Analysis of Forced Confinement and Regimentation in Victims of Trafficking Shelters”, Investigating Human
Rights Practice in Asia, Proceedings from the Symposium organized by the Institute of Human Rights and Peace
Studies (Mahidol University), 2015, p. 44-50; D. Hacker, and O. Cohen, The shelters in Israel for Survivors of
Human Trafficking, US Department of State, 2012, available at http://works.bepress.com/daphna_hacker/7/.
119
On routine detention of irregular migrants as constituting a violation of the right to liberty of movement and
not to be subjected to arbitrary detention, see Working Group on Arbitrary Detention, The Prohibition of Arbitrary Deprivation of Liberty in International Law, Report to the Human Rights Council, 2012, A/HRC/22/44,
paras. 55 and 57, and OHCHR, Human Rights and Human Trafficking, Fact Sheet No. 36, 2014, pp. 18–19.
120
Special Rapporteur on trafficking, Report on the Mission to Jordan, para 47 and 91(b). Similar concerns have
been raised in her Report on the Mission to Kuwait, A/HRC/35/37/Add.1, para 47 and 88(b).
115

245

removal, in the absence of accurate identification of trafficking grounds. This may amount to
penalizing victims solely for unlawful acts committed as a direct result of being trafficked,
which is prohibited under the Trafficking Victims Protection Act of 2000121. The mandatory
detention of irregular migrants was also raised as a concern by the Special Rapporteur with
regard to Australia, where she called for putting in place adequate safeguards for the prompt
identification and protection of trafficking victims among irregular migrants122.
While in some cases the Special Rapporteur identifies the legislation as the main problem, urging States to amend it “to include a provision prohibiting the criminal prosecution, detention
and punishment of trafficked persons for activities they were involved in as a direct consequence of their situation as trafficked persons”123, in other cases the focus is on implementation, in relation to not only the misidentification of irregular migrants but also other factors
such as corruption, which is in some countries a major cause of deliberate arrest, detention and
deportation of trafficking victims124.
Other Special Procedures have equally raised concern with regard to trafficking victims’ detention and how they infringe upon other fundamental human rights. The Working Group on Arbitrary Detention expressed concerns in relation to the fact that the Return Directive allows for
the detention of immigrants in an irregular situation for up to 18 months pending removal, and
that it would permit the detention of unaccompanied minors, victim s of human trafficking and
other vulnerable groups125. In that context, it reiterated that administrative detention should be
a measure of last resort. However, it clearly stated its position that, even if States have a sovereign right to regulate migration, it considers that “the criminalization of irregular migration
exceeds the legitimate interests of States in protecting its territories and regulating irregular
migration flows” and “should gradually be abolished”126.
The Special Rapporteur on racism has pointed to the need to adopt a gender approach in the
management of migrant holding centres and to carefully monitor the situation of migrant women detained in those centres, paying particular attention to the presence of potential victims of
trafficking, while stressing the need to establish mechanisms to prevent sexual abuse of detained migrant women interned and to promote the recruitment of female officers in migrant
holding centres where women are detained127. The Special Rapporteur on torture, for his part,
has held that the criminalization and detention of trafficking victims for status-related offences
and “protective” purposes can amount to ill-treatment128.
Whatever the cause and circumstances of the detention of trafficking victims, the Special Rapporteur on trafficking has made an important call made in terms of victims’ reparation: that
States provide programs and policies that allow victims to receive compensation for unjust
imprisonment and detention129.
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Treaty bodies have also addressed this issue, even if less frequently than the non-prosecution
principle. CEDAW repeatedly raised concerns about the fact that women victims of trafficking
are arrested, detained and deported for acts committed as a consequence of having been trafficked130. When identifying the factors that contribute the most to this phenomenon, it points to
the absence of an early identification and referral system and a weak coordination between
security, justice and social services entities and between them and civil society organizations131. It calls upon States to “ensure that trafficked women are not, in any circumstances,
held in immigration detention or other forms of custody”132, expressing serious concern at the
fact that this continues to happen, for example in the Netherlands133. In relation to Denmark, it
raised concerns at the fact that law enforcement authorities confine potential trafficking victims
for up to 72 hours while identification processes are carried out. In that context, it urged authorities to take measures to ensure that non-custodial accommodation is provided, with full
access to appropriate support, for potential victims of trafficking while identification processes
are carried out134.
In relation to China, CEDAW repeatedly emphasized that while the system does not expressly
provide for the detention of trafficking victims, the criminalization of prostitution and the use
of custody and education programmes for women disproportionately affect women in prostitution and result in the arbitrary detention of women in prostitution135, which inevitably affects
women trafficked into prostitution.
Other Committees have also raised concerns in relation to the detention of victims for the activities in which they were involved as a direct consequence of their situation as trafficked persons136, highlighting how detention - and deportation - is often the direct consequence of the
failure to establish a mechanism to adequately identify victims137. But they have also expressed
serious concerns at the detention of trafficking victims who have been properly identified but
have, for example, applied for asylum, where detention arises as a consequence of being an
asylum seeker. Indeed, in some countries asylum seekers are held in centres that are similar to
migrants holding centres. The HRC, for example, has raised concerns about the fact that trafficking victims who request asylum in Ireland are not granted a recovery and reflection period
– as required under European instruments - nor a temporary residence permits and are instead
detained in the Irish Direct Provisions Centres138. The latter are strongly criticized institutions
where asylum seekers reaching Ireland are kept for long periods without being able to work or
study139. For its part, CERD has raised concerns at the alleged mandatory and prolonged detention of undocumented migrant workers, victims of trafficking, asylum-seekers and refugees in
the United States of America140.
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1.3.3.2.

The detention of child victims

Detention also seriously affects child victims, despite the enhanced protection to which they
are entitled. The CRC has denounced the detention of child trafficking victims for statusrelated offenses - generally prostitution or immigration violations - in a number of countries141.
Particularly serious concerns have been raised by the Committee in relation to the situation in
Iraq, where adult and child victims of trafficking and prostitution are reportedly being mistreated or abused during interrogation, and incarcerated, fined, convicted, deported or otherwise penalized for unlawful acts related to their trafficking, such as prostitution and immigration violations, but also for cases of girls sold into prostitution being kept in prison to “protect”
them from reprisals for bringing shame on their family/community142. In that context, it has
pointed to the complete lack of training of relevant officials on the identification of these child
victims, and urged the State to immediately remove from prison all women and girls detained
allegedly for their protection and provide them with all the support necessary, but also to establish an effective system of reporting, with a child-sensitive inquiry and judicial procedure that
fully protects children’s privacy and dignity143.
The CRC also expressed concern at the detention of children in shelters for prolonged periods
of time in Thailand in the context of repatriation processes. The situation is that unsustainable
that it is believed that many children end up giving false testimonies in order to be allowed to
leave shelters and return to their home countries144. One of the main reasons for these prolonged detentions appears to be the failure to implement the law that allows for the early deposition of child testimonies on video recordings, where judges are often reluctant to accept such
testimonies by child victims or witnesses and therefore request their physical presence in the
court145. Such conduct is, of course, a flagrant violation of the fundamental principle of the best
interest of the child.
In relation to the United States of America, the Special Rapporteur on trafficking expressed
concern at accounts of children kept in detention centres because of lack of sufficient safe shelters in the country146, as well as problems related to the identification of trafficked minors that
may entail their detention with juveniles that have committed crimes147.
The detention of children in migrant detention centres also raises serious concerns in a number
of countries. In relation to the misidentification of trafficked children and their consequent detention in these centres, the Special Rapporteur urged the United States of America to ensure
that victims of trafficking, and particularly unaccompanied migrant children, are accurately
identified and that, more generally, the detention of children on immigration grounds is
banned148. The situation of children appears to be particularly serious in Israel, where the CRC
denounced that the Anti-Infiltration Law enacted in 2012 allows for the prolonged detention of
children, including child victims of exploitation and trafficking who migrate illegally to the
State. In addition, the conditions of detention are below any acceptable standard: not only have
girls been detained with adults, but the conditions of detention are so harsh that boys have attempted suicide in some of these centres149. In Canada, the Committee also denounced that
141
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some provinces and territories re-victimize child trafficking victims not only by filing criminal
charges of prostitution against them but also by detaining and deporting them as illegal migrants150. In that context, it urged Canada to “establish mechanisms and procedures to protect
the rights of child victims of trafficking and ensure that they are not subjected to lengthy waiting periods prior to deportation and are treated as victims rather than criminals by law enforcement and judicial authorities”151.
1.3.4.
1.3.4.1.

European bodies’ prevalent focus on detention in migrants’ retention centres
European non-judicial bodies

The EU Experts Group rightly underlines that many persons trafficked to Europe have no legal
residence status and fear reporting to the authorities as this will expose them to the risk of arrest, detention and (immediate) expulsion152. Even children who have been trafficked and have
thus already endured the worst sufferings – having sometimes been sold by their parents, faced
dangerous travels and been sexually assaulted - face the same risks: when identified by law
enforcement authorities, they are often treated as illegal migrants, criminalized, held in detention centres (where some children are abused) and finally deported to their country of origin,
where their families often do not want them back because of the stigma attached to their situation 153 . In a recent report, the European Migration Network coordinated by the European
Commission indicated that only 9 EU States have specific provisions on the detention of trafficking victims in their national legislation. While some of them prohibit it, others authorize it
in exceptional circumstances or in all circumstances, only requiring that special protection is
provided in detention154. These worrisome data confirm that the lack of specific regulation of
the detention of trafficking victims allows in practice States to treat such victims as any other
migrant in an irregular situation and deprive them of the special protection and assistance they
are entitled to.
In this appalling context, the Experts Group takes a strong stance against non-detention, recalling that the central duty to protect and assist trafficking victims requires that “trafficked
person should never be locked up in ‘shelters’ or detention centres, also not ‘for their own best
will’”155 and that safety risks to trafficked persons should not be a justification for detention in
a custodial environment156. In sum, the Experts Group states in clear terms that, in relation to
trafficking victims, “in no way should detention centres or custody measures be maintained as
appropriate options either for adults or for children”157.
The issue of trafficking victims’ detention has been addressed by GRETA in some of its country reports. In relation to the United Kingdom, for example, GRETA pointed to the detention of
possible trafficking victims in immigration detention centres and other facilities both in its
2012158 and in its 2016 reports. In the latter, GRETA expresses concerns about the impact of
the “Detained Fast Track Procedure” that was introduced to determine asylum claims considered as straightforward within one week. It appears that unless applicants are detected as victims of trafficking during the first interview, they are detained while their asylum application is
150
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processed. According to civil society interlocutors, those who do not report that they were trafficked at the moment of arrest or detention, experience difficulties, in practice, in establishing
credibility when disclosure is made at a later stage159. While the UK authorities temporarily
suspended the Detained Fast Track Procedure after court decisions highlighted insufficient
safeguards for particularly vulnerable applicants, the Minister of State for Immigration reported to GRETA that the immigration authorities will continue to exercise the right to detain or
keep in detention illegal migrants who have claimed asylum, where their specific circumstances warrant it. GRETA also expressed concern at the fact that the Immigration Act of 2016 creates the offence of illegal working, and recommended to closely monitor the implication of this
new offence for the identification and protection of trafficking victims and the application of
the non-punishment provision160.
In addition to detention related to the irregular administrative status, conviction and incarceration of trafficking victims, in particular child victims, have also been reported in a number of
criminal prosecutions in the United Kingdom, in particular concerning children that have been
trafficked to grow cannabis161. GRETA recommended that in order to avoid this serious form
of re-victimization, authorities take measures to improve the identification of trafficking victims in detention centres and ensure the speedily removal of those identified as possible victims following a positive reasonable grounds decision162 and, more broadly, strengthen efforts
to ensure compliance with the principles of non-punishment of trafficking victims, including
by promoting the existing guidance, and developing such guidance where there is none,
amongst police staff, legal professionals, prosecutors and judges163.
Similar concerns have been raised by GRETA in relation to other countries, regarding the
holding of victims of trafficking in detention due to their irregular immigration status 164, the
misidentification and detention (sometimes followed by expulsion) of child victims165, and of
lack of training of relevant authorities on how to identify and protect trafficking victims in
detention centres for irregular migrants166. In terms of GRETA’s recommendations to States,
its referral to the recommendations made by the OSCE Special Representative167 are relevant,
since the latter establish that the obligation of non-punishment prohibits not only penalties imposed as a consequence of criminal prosecutions, but other measures including compulsory
detention in closed shelters or in administrative detention168.
In the overall, however, GRETA devotes less attention to the issue of non-detention compared
with the issue of non-prosecution. In its Fourth General Report of activities, for example,
where it took stock of the first evaluation round of the European Trafficking Convention, the
section devoted to the non-punishment provision entirely focuses on non-prosecution, while
nothing is being said on non-detention169. This difference clearly originates in the lack of reference to the issue of non-detention in the European Trafficking Convention. However, it ap159
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pears that GRETA is increasingly engaging with this issue. In its latest General Report, devoted to the situation of trafficked children, it addresses child detention. While urging States to
address the issue of children’s disappearance from shelters or other accommodations, GRETA
also “stresses the importance of ensuring compliance with international standards on the rights
of the child, in particular as regards the deprivation of children’s liberty as a measure of last
resort and for the shortest appropriate period of time”170. It also joins the CRC in its call on
States to “expeditiously and completely cease the detention of children on the basis of their
immigration status”171.
Increased attention is also being given to the non-detention principle in relation to adult victims. This issue has been addressed by GRETA in relation to the treatment migrants and asylum seekers were subjected to in Greece in the context of the so-called refugee crisis. In June
2016, GRETA sent an urgent request for information to the Greek authorities pursuant to its
Rules of Procedure172 based on the issues raised by the CoE Special Representative on migration and refugees following his fact-finding mission to Greece in March of 2016, which related
to the treatment of possible trafficking victims, including children, in refugees and migrants’
reception centres. Relevant concerns have been addressed by GRETA in the report on the evaluation mission to Greece it undertook later that year. The report raises concerns in relation to
the shortcomings in the identification of trafficking victims among migrants and asylumseekers, and about the fact that hotspots envisaged initially as registration centres became detention centres, and how this puts women detained in these centres at high risk, in particular
considering that they were often detained together with men who were not members of their
family173. The detention and subsequent return to Turkey of children trafficked into labour exploitation, namely to steer boats smuggling migrants into Greece, was also reported by GRETA174. In that context, it urged Greece to pay increased attention to detecting victims of trafficking among, inter alia, persons detained as irregular migrants, and provide additional training to staff who come into contact with such persons175. It also urged them to put end to child
detention for immigration purposes and seeking alternatives to detention in line with the best
interest of the child176.
1.3.4.2.

The European Court of Human Rights

The case of L.E. v. Greece, which has already been discussed in relation to non-prosecution, is
also relevant to the issue of trafficking victim’s detention. Indeed, Ms. L.E. was detained for
three months. However, concerns in relation to her detention while being a victim of trafficking were raised by to the Court only to a very limited extent. Concerns in relation to that failure
should be raised from two perspectives.
First, the court failed to address her detention before she reported being a trafficking victim.
Indeed, when she was acquitted for the third time of prostitution charges, she was put on detention pending her expulsion. As has already been described when discussing the nonprosecution duty, the ECtHR failed to point to the Greek authorities’ duty to proactively identify her as a potential trafficking victim in light of the abundant indicia – young Nigerian women
in an irregular situation practicing prostitution – well before she reported her situation as a traf170
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ficking victim. The Court should have established the Greek authorities’ failure to activate the
entire range of protection measures that were required at a much earlier stage: proactively identify her as a possible trafficking victim, protect and assist her accordingly pending the confirmation of her status, and avoiding arrest, prosecution and detention. These failures which entailed her unlawful detention should have been established by the Court.
Secondly, once Ms. L.E. reported her situation as a trafficking victim and brought charges
against her trafficker, she continued to be detained for almost three additional months177. In
relation to the latter part of her detention, the one that followed her self-identification, the
Court does not point to it as a violation on its own, but only refers to it as a negative consequence of the prosecutor’s negligent delays in concluding the official identification procedure.
Indeed, the Court finds a violation of the State’s positive obligations to protect her only on one
ground: the excessive delay – 9 months - in identifying her officially as a trafficked victim, and
considers that this delay has had negative consequences on the victim since a quicker procedure would have prevented her continued detention during three months. However, the Court
does not say that her detention once she had reported her trafficking situation was unlawful,
quite on the contrary. By saying that a quicker decision by the prosecutor confirming her status
would have allowed an earlier release is equivalent to saying that her detention pending the
confirmation of her status was lawful. This is not in accordance with States’ duty to provide
victims with protection and assistance as soon as there are reasonable ground to suspect that
the person might be a trafficking victim. Once she had revealed her situation, suspicions were
clearly established: in accordance with EU law, she should have been offered a recovery and
reflection period which is clearly incompatible with detention.
A finding of the Court on the manifest incompatibility between detention and the duty to protect trafficking victims, a duty that is triggered under European law as soon as there are indicia
that a person might have been trafficked, would have been appropriate. In addition, the failure
to establish this incompatibility certainly contrasts with the position taken by the Court in
Rantsev. In that case, the Court had found that ‘the detention of Ms Rantseva at the police station and her subsequent transfer and confinement to the apartment amounted to a deprivation
of liberty’ that was unlawful and arbitrary, even if it had lasted only a few hours. 178 It is argued
that similarly to what it did in Rantsev, the Court should have considered the unlawful nature
of the detention of Ms L.E., caused by the authorities’ negligence, as a violation of its own of
the Greek authorities’ obligation to take operational measures to protect her under Article 4.

2. Non-conditionality and non-coercion in the provision of protection and assistance
The linking of assistance and protection to cooperation with criminal justice authorities is a
widespread phenomenon, to be found in all regions of the world179. Coercion in the provision
of assistance and protection is less prevalent but still frequent. Yet, both practices frontally
collide with the human rights-based approach to trafficking. The principles of nonconditionality and non-coercion in the provision of protection and assistance reflect the idea
that a trafficked person is first and foremost a right holder and has an inherent right to receive
protection and assistance without any condition, but also without any pressure. We will explore
the extent to which international instruments reflect these principles and how international bodies have contributed to their interpretation.
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2.1. International instruments
2.1.1.

Non-conditionality: a partial recognition

While the Palermo Protocol does not make any reference to non-conditionality, the Legislative
Guide to the Protocol states that “support and protection shall, however, not be made conditional upon de victim’s capacity or willingness to cooperate in legal proceedings” and refers to
the Trafficking Principles and Guidelines as a basis to support this view180. Indeed, the latter
instrument places non-conditionality among the core principle of the human rights-based approach to trafficking181, stating that:
[…] protection and care shall not be made conditional upon the capacity or willingness of
the trafficked person to cooperate in legal proceedings182.

This concept is reiterated in relation to the provision of shelters, which “should not be made
contingent on the willingness of the victims to give evidence in criminal proceedings” 183, and
is also subsumed in Guideline 4(8) according to which information, assistance and immediate
support “are not discretionary” and are to be made available “as a right for all persons who
have been identified as trafficked”.
Regrettably, the non-conditionality rule was not introduced in the 2014 ILO Protocol, which
would have meant its recognition for the first time in a binding instrument at the universal level. It has however been incorporated in its accompanying Recommendations, which state that
protective measures to be provided to victims “should not be made conditional on the victim’s
willingness to cooperate in criminal or other proceedings”184.
At the regional level, this principle has not been incorporated in the ASEAN Convention,
which on this point sticks again to the Palermo Protocol, and is thus only to be found at the
European level. The European Trafficking Convention explicitly recognizes the nonconditionality principle. In relation to the first one, it requires that States “ensure that assistance to a victim is not made conditional on his or her willingness to act as a witness”185. The
EU Directive takes a very similar stand, where Member States are required “to ensure that assistance and support for a victim are not made conditional on the victim’s willingness to cooperate in the criminal investigation, prosecution or trial, without prejudice to Directive
2004/81/EC or similar national rules”186. While the wording of the European Trafficking Convention raised some concerns in terms of its narrow focus, the Explanatory Report on the Convention makes clear that the scope on the prohibition of conditionality is not limited to the participation as a witness but generally encompasses cooperation in investigations and criminal
proceedings187.
The Trafficking Directive includes a more comprehensive wording. However, the reference to
the Residence Permits Directive substantially limits the scope of the provision. Indeed, Directive 2004/81/EC provides an exception to the non-conditionality rule: as opposed to protection and assistance that are to be provided at the initial stage, i.e. during the recovery and re180
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flection period (see section 5 below), the issuance of residence permits is made conditional
upon the victim’s cooperation in investigations and criminal proceedings. Recital 18 of the
Trafficking Directive confirms the reading according to which unconditional protection and
assistance are only required during the recovery and reflection period 188. The 2012 Victims
Directive189 includes a similar contradiction in its Recital 10, where it first states that “Member
States should take the necessary measures to ensure that the rights set out in this Directive are
not made conditional on the victim's residence status in their territory”, while at the same time
declaring that this Directive “does not address the conditions of the residence of victims of
crime in the territory of Member States” and that “reporting a crime and participating in criminal proceedings do not create any rights regarding the residence status of the victim”. Since no
provision provides for the granting of a residence permit based on protection and assistance
needs, one wonders on what basis can States take the necessary measures to ensure that the
rights set out in the Directive are not made conditional on the victim's residence status, except
if one interprets it at meaning that States will make these rights available by allowing victims
to remain in the territory in an irregular administrative situation, which is of course not an adequate solution.
As will be further discussed190, conditioning the issuance of residence permits to the victim’s
cooperation in judicial investigation and proceedings does not conform to the requirements of a
human rights-based approach and creates a situation where protection and assistance are nonconditional only for a very short initial period of time. In addition, it discriminates between
those who are able to contribute to investigations and proceedings and those who are not191.
As far as the European Trafficking Convention is concerned, despite its apparently more protective wording, it also allows States to condition the issuance of residence permits to victims’
cooperation with judicial authorities192 . As a consequence, the non-conditionality rule fully
applies only in the period that immediately follows identification, i.e. when victims benefit
from a recovery and reflection period, while upon the expiry of that period State may legitimately decide whether to require cooperation with the authorities in order to allow the victim
to continue to reside in its territory and therefore continue to receive relevant protection and
assistance. At that stage, asylum may become the only available recourse for victims who wish
to continue to receive protection and assistance in the country they have been trafficked to because of founded fears to return to their country of origin193.
The Explanatory report to the European Trafficking Convention also acknowledges that in the
law of many countries, it is compulsory to give evidence if requested to do so. In that context,
it clarifies that victims cannot rely on the non-conditionality clause included in Article 12(6) in
order to refuse to act as a witness when they are legally required to do so194.
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In relation to the Trafficking Directive, the European Commission report on the implementation of the Directive provides useful information on the degree of transposition of this requirement in Member States’ internal law195. Eight Member States clearly foresee that willingness
to cooperate is not necessary for the assistance to be provided to the victims196. In most of the
other Member States, national law does not expressly reflect the unconditionality rule, but does
not contain a condition requiring the willingness of the victim to cooperate in the criminal investigation197. Finally, in Slovakia it appears that if the victim’s presence is not necessary for
the purposes of criminal proceedings, he/she can be discarded from the assistance programme,
and that the information available for Belgium is not conclusive as to whether unconditional
provisions of assistance and support are available and applicable for all victims irrespective of
nationality198.
2.1.2.

Non-coercion: a weak recognition at the universal level

Neither the Palermo Protocol nor the 2014 ILO Protocol and Recommendations nor the
ASEAN Convention do refer to the need to provide protection and assistance on a consensual
basis. The Trafficking Principles and Guidelines, on the contrary, do recommend in relation to
access to primary health care and counselling that “trafficked persons should not be required to
accept any such support and assistance and they should not be subject to mandatory testing for
diseases, including HIV/AIDS”199. Also, the recommendation that trafficked persons should
not be held in immigration detention centres, other detention facilities or vagrant houses 200
underlines the voluntary character of victims’ stays in shelter201.
However, a clearer and more comprehensive provision on the need to provide any type of assistance on a consensual basis would have been appropriate. For example, under the European
Trafficking Convention, States must “ensure that services are provided on a consensual and
informed basis, taking due account of the special needs of persons in a vulnerable position and
the rights of children in terms of accommodation, education and appropriate health care” 202.
The Trafficking Directive equally states that “assistance and support measures […] shall be
provided on a consensual and informed basis”203. The Victims’ Directive also recognizes this
principle, establishing that “Individual assessments shall be carried out with the close involvement of the victim and shall take into account their wishes including where they do not wish to
benefit from special measures as provided for in Articles 23 and 24 204. It is thus only at the
European level that the principle of non-coercion in the provision of protection and assistance
is fully recognized.
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2.2. International bodies’ pronouncements
2.2.1.
2.2.1.1.

Non-conditionality
Universal bodies

In the context of the Palermo Protocol’s silence on non-conditionality, and similarly to what
the Legislative Guide to the Protocol recommends, the Working Group on Trafficking addressed this issue already in its first report, recommending that States “[e]nsure victims are
provided with immediate support and protection, irrespective of their involvement in the criminal justice process”205. It also adds that “[s]uch support may include the right to stay temporarily or, in appropriate cases, permanently in the territory where they are identified”206, where the
use of “may” in relation to the granting of residence permits confirms the still very controversial nature of that issue. In its latest pronouncement on this subject, the Working Group urges
States to “Provide support for victims which is independent of their immigration status and of
whether victims are supporting a criminal investigation or prosecution”207. This is a welcome
statement which broadens the spectrum of the conditionality clause, by referring to another
factor that does in practice condition the provision of protection and assistance: the immigration or residence status. Indeed, this is another factor that comes into play where, in practice,
the provision of support is often conditioned not only to victim’s cooperation in investigations
and proceedings, but also to the issuance of a residence permit - that is in turn mostly made
conditional on the victim’s cooperation with authorities -, as a number of bodies have highlighted.
On this matter, the Special Rapporteur on trafficking systematically recalls that a trafficked
victim’s entitlement to protection from further exploitation and to physical and psychological
care shall not be made conditional upon the capacity or willingness of the trafficked person to
cooperate in legal proceedings208. In its reports, it points with concern at the laws and/or practices in several States that make assistance and/or the granting of residence permits conditional
upon that cooperation, such as in Norway209, Poland210 or Australia211.
The Special Rapporteur on the human rights of migrants similarly expressed concerns about
conditionality in the provision of protection and assistance to trafficking victims in some of its
country visits. In the context of his mission to Romania, for example, victims reported that
assistance and protection measures were dependent on their cooperation in testifying against
the traffickers, while some stated that they had cooperated as a result of fear of criminalization212. In relation to trafficking victims who returned to Romania after investigation and punishment of traffickers in countries of destination or after escaping from exploitative situations
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in those countries, they reported similar conducts where they had felt “they were treated as
mere pieces of evidence” against traffickers, while being left without adequate protection213.
In the case of Romania, the problem did not arise from a lack of appropriate legislation, but
from a lack of implementation. The Special Rapporteur on the human rights of migrants thus
recommended the provision of appropriate training to law enforcement officials and the adoption of the measures that are necessary to “ensure the implementation by law enforcement officials of legal provisions guaranteeing that assistance and protection provided to victims are not
dependent on their cooperation in testifying against the traffickers”214. Similar concerns were
raised by the Special Rapporteur in relation to the fact that access to accommodation under the
Poppy Project in the United Kingdom was made conditional on victims’ cooperation in the
prosecution of traffickers215.
On the other hand, the Special Rapporteur on trafficking highlighted some good practices in
this context, which include the granting of a non-conditional recovery and reflection period of
180-day in Canada - with options for obtaining temporary residence permits, including for
stays of up to three years -, of three months in the Netherlands, of six months in Norway, and
without time limit in Italy216. In the latter, foreign child victims receive an automatic and unconditional residence permit until the age of 18217.
CEDAW addresses this issue in its concluding observations to States with a certain frequency.
In some cases, the problem it identifies lies in the regulatory framework that excludes from
protection and assistance programmes those victims who are unable or unwilling to cooperate
with judicial authorities218. More frequently, the failures lie in the deficient implementation of
the regulatory framework, where the granting of protection and assistance, or of residence
permits that make the provision of that support possible, is not in law but in practice made
conditional on victims’ cooperation with authorities. Concerns and recommendations in relation to the latter situation have been addressed to many countries219.
Other treaty bodies have also urged States to provide trafficking victims with unconditional
assistance. CERD has expressed concern that in Norway access to assistance and protection
measures for women depend on their level of collaboration with the justice system 220. And
CAT has repeatedly recommended that in relation to trafficking victims, States must ensure
“prompt and adequate psychological support, medical care, access to welfare benefits, adequate shelter and work permits, irrespective of their ability to cooperate in legal proceedings
against traffickers”221. Importantly, the HRC has raised this question in relation to the recent
migration flows that mainly originated in Syria and passed through some Easter European
countries. With regard to the handling of this situation by Slovenia, it expressed concern at the
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lack of adequate protection provided to unaccompanied minors and victims of, inter alia, trafficking, in particular the lack of psychosocial support and adequate mechanisms to refer them
to assistance providers. In that context, the Committee noted with concern that “access to longterm State-funded assistance for victims of trafficking is limited to those who cooperate with
law enforcement authorities in investigations and criminal proceedings”222.
The CRC has addressed shortcomings in legislation that hamper access to protection and assistance for both adult and child victims. In the case of Portugal, Law No. 23/2007 of 4 July 2007
stipulates that protection and assistance to victims of trafficking are conditional upon the victim’s agreement to cooperate with the courts or upon their personal situation223. Read in conjunction with the absence of explicit provisions entitling child victims of trafficking and other
offences under the OPSC to protection and compensation, this may imply that such access for
children is also made conditional on their cooperation with the courts or on their particular situation, the latter being a very vague concept. In that context, the CRC has recommended to
Portugal to:
Amend Law No. 23/2007 to ensure that all child victims have access to adequate protection
and assistance, regardless of their consent to cooperate with the courts or in the implementation of the trafficking legislation; clearly establish by law the right of child victims to receive protection and assistance224.

Clearly, this law would require similar amendments also with respect to adults. Finally, similar
concerns have been expressed by the CRC in relation to Belgium, where foreign children victims of trafficking are not adequately protected, including because they are granted residency
permits only if they cooperate in the investigations225.
2.2.1.2.

European bodies

The very notion of unconditional protection and assistance lies at the essence of international
human rights law, whose overarching objective is to protect the fundamental rights of every
human being. The Experts Groups has well expressed this concept, as follows:
A human rights approach opposes the instrumentalising of trafficked persons. The right to
protection, assistance and redress of trafficked persons as victims of a serious human rights
violation is considered a right in its own based on international human rights law, and is
not made contingent upon the willingness or capacity of the trafficked person to co-operate
in legal proceedings and/or to give evidence. Such recognition implies the identification of
minimum standards of protection and assistance to which all trafficked persons are entitled,
regardless of their assistance to or value for the prosecution226.

In addition to allowing States to fulfil their primary obligation to protect the human rights of
trafficked persons, treating them as rights holders and not as an instrument for the prosecution,
the Experts Group has also well explained that granting trafficked persons a reflection period,
followed by a residence permit, together with all corresponding rights to protection and assistance regardless of whether or not they are willing and/or able to give evidence as a witness,
serves two other important purposes227. First, it serves to raise the trafficked person’s confidence in the State: having been allowed to recover without suffering any pressure, a trafficked
person will have more confidence in the State and will be more likely to co-operate with the
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authorities in the prosecution of traffickers. Secondly, it encourages trafficking victims to
come forward: only knowing beforehand that they can rely on the State to provide them with
sufficient assistance and protection will generate that fundamental change that will encourage
victims to come forward. In sum, “if States are not willing to provide assistance and protection
as a right rather than a favour, it will not have the effect intended”228.
The EU Experts Group then addresses in more details one of the most delicate and controversial aspect of non-conditionality: the granting of residence permits. Indeed, this is the key turning point, as has already been mentioned. The Group recommends that following a reflection
period, a residence permit as set forth in Article 8 of the EU Residence Permits Directive
should be granted to identified trafficked persons irrespective of their willingness to cooperate
as a witness and regardless of whether or not the perpetrators are prosecuted229. This is a clear
call to revise the mentioned directive, which provides for the granting of residence permits
only for victims who cooperate with judicial authorities – a call that has not been taken on
board yet –. The Experts Group rightly explains that not all victims are in a position to contribute to judicial proceedings. While some do not wish to cooperate – generally due to their situation of trauma and or physical and/or psychological vulnerability, or because of generally wellfounded fears of reprisals – other victims are in fact not required as witnesses, because they
possess no relevant information or because the perpetrators cannot be taken into custody in the
destination country230. However, all victims require equally adequate protection and assistance,
where no discrimination between them is justifiable231.
For its part, GRETA reports that in the context of its first evaluation round, it had to urge 20
States to ensure that in practice access to assistance for victims of trafficking is not made conditional on their co-operation in the investigation and criminal proceedings232. GRETA essentially identifies two main issues that impinge on victim’s unconditional access to protection
and assistance: the fact that the granting of recovery and reflection periods, on the one hand,
and of residence permits. on the other hand, is made conditional on victims’ cooperation with
judicial authorities. The first one is clearly prohibited under the Convention, while the second
one is authorized but has, in practice, a significantly negative impact on access to protection
and assistance.
In relation to the first one, GRETA notes with concern that some countries make the recovery
and reflection period de facto conditional on the victim’s participation in criminal investigation. In Sweden, for example, even though the legislation does not make the recovery and reflection period conditional on the victim’s participation in criminal investigation, in practice an
application for being granted such a period can only be made through an investigating officer,
which is, as GRETA rightly underlines, tantamount to requiring the victim to participate in the
criminal investigation233. In that regard, GRETA states in strong terms that the recovery and
reflection period should not be confused with the issue of the residence permit and that it is not
conditional on the victim’s cooperation with the investigative or prosecution authorities, also
referring to the Explanatory Report on the Convention234. In order to ensure compliance with
that rule as enshrined in Article 13, GRETA consistently recommends that:
Police and immigration officers should be issued with clear instructions stressing the need to
228
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offer the recovery and reflection period as defined in the Convention, i.e. not making it conditional on the victim’s co-operation and offering it to victims before formal statements are
made to investigators235.

It also recommended that all possible victims of trafficking should be systematically informed
of the possibility of benefitting from a recovery and refection period and of its implications236.
As far as the second issue is concerned, GRETA highlights the contradiction between the nonconditionality rule as expressed in Article 12(6) of the Convention and the fact that residence
permits may be made conditional on the victim’s cooperation in the investigation under Article
14(1). Indeed, its country monitoring activity provides indications that, as a result of this possibility being implemented in many countries, the provision of assistance to victims finally depends on their cooperation with law enforcement authorities, even if that link does not exist
formally237. In the case of Austria, for example, GRETA noted that the legal provision for
granting a residence permit to victims of trafficking (Section 57 of the Asylum Act) links the
permit to criminal or civil proceedings and that, in practice, this undermines the unconditional
nature of assistance to victims238. It recommended that the Austrian authorities should keep
under review the practical implementation of that section of the Asylum Act and the extent to
which residence permits are granted because of the personal situation of the victim239.
Making the granting of residence permits conditional upon cooperation with judicial authorities
has also other unintended consequences. For example, some NGOs reported to GRETA that in
such cases they often end up choosing not to report to the police cases of a foreign victim who
does not want or cannot cooperate in the investigation240.
As a consequence, GRETA has urged 12 countries “either to adopt legislation or to ensure that
victims of trafficking can fully benefit from the right to obtain a renewable residence permit,
including victims who for various reasons do not cooperate with the authorities”241. In the case
of Finland, for example, a country that conditions the granting of a residence permit to cooperation in judicial proceedings following the EU directive, GRETA called upon the Finnish authorities to ensure that victims of trafficking can fully benefit from the right to obtain a renewable residence permit, including when they are unable to co-operate with the authorities242. In
the case of Germany, it invited the authorities to consider reviewing their national legislation to
that effect243. It also urged the German authorities to take steps to ensure that child victims of
trafficking may be granted a residence permit on the basis of their best interests and not on the
basis of their willingness or ability to co-operate with judicial bodies244. In this area, GRETA
presents the system in force in Italy as a good practice, where victims are granted residence
permits not only based on their participation in criminal proceedings but also based solely on
their situation as trafficking victims245.
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It is indeed welcome that GRETA has endorsed an interpretation of Article 14(1) of the convention that favours the adoption by States of both options foreseen in this provision: the granting of residence permits owing to their participation in criminal proceedings, but also in light
of the victim’s personal situation, in line with a human rights-based and victim-centred approach.
Also, its has recognized that the fact that Article 14(1) of the Convention allows for parties to
make the issuing of a temporary residence permit exclusively conditional on co-operation is
problematic as “in some cases this blocks unconditional access to assistance for foreign victims”246. This is an important assessment by GRETA, where it alerts that the way the granting
of residence permits is regulated under the European Trafficking Convention is not fully adequate. Indeed, it recognized that a literal interpretation of Article 14(1) as it stands raises serious concerns in terms of victim’s access to protection and assistance, compromising a fundamental purposes and main added value of the Convention247.
Before closing this analysis of international bodies’ pronouncements, we shall point to an issue
that none of them rose, neither at the European nor at the universal level. Scholars have highlighted that the linking of protection and prosecution brings with it another complication. Making the protection of victims contingent upon the cooperation with authorities can undermine
victims’ credibility as witnesses when they are “rewarded” with a residence permit248. For example, a sentence issued in Norway on a human trafficking case explicitly mentions that the
fact of using a permanent residence permit to encourage someone to testify may induce victims
to give false testimony and the mere existence of that possibility weakens the credibility of that
witness statement249.
2.2.2.

Non-coercion

The principle of non-coercion in the provision of protection and assistance has been the subject
of less attention. The Special Rapporteur on trafficking is one of the few bodies that have
drawn attention to this aspect. When referring to the need to provide victims of human trafficking with support services, she noted that such services must be designed and delivered in a
manner that is compatible with a human rights-based approach250. Alerting that certain laws
and policies may have unintended negative consequences for victims of trafficking, it recalls
that “laws or policies that infringe the right to movement for victims or that impose mandatory
detention or rehabilitation in the name of protection are in violation of human rights laws
[…]251. In her 2009 report to the General Assembly devoted to the identification of and protection and assistance to trafficking victims, the Special Rapporteur refers to the need to build
victims trust “so that they accept the State’s offer of protection and assistance”252.
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In relation to the mandatory placement in shelters, whereby children and women identified as
victims of trafficking are automatically placed in Government-run shelters, pursued if they
“escape” and, in some cases, forced to spend years awaiting processing, the expert recalls that
this practice infringes victims’ human rights253 and requested relevant authorities to give trafficked persons the choice of remaining in a shelter254. In this respect, we wish to point out that
children still lack to capacity to take decisions in full autonomy. While their views should be
fully taken into account, the decision on whether they should remain in a shelter should be taken by those who are responsible for the child, and the best interest of the child should be the
primary consideration.
In the context of health-related support, the issue of mandatory HIV/AIDS testing has raised
particular concerns, where the Special Rapporteur on trafficking, the Special Rapporteur on
Violence against women and the Committee on the Rights of the Child have called upon States
to ensure that such tests must only be provided on a consensual basis255. Finally, the Special
Rapporteur on trafficking has raised another concern that is relevant to this principle. In relation to the tendency in some States to establish a legal obligation for NGOs providing support
services to notify law-enforcement authorities of any victim of trafficking they are assisting,
she observed that “in keeping with a human rights-based approach […] victims identified by
non-governmental organizations should only be referred to the police if they give their consent”256.
As far as treaty bodies are concerned, they have devoted practically no attention to this issue,
which results in an overall weak attention to this issue at the UN level. It is certainly at the European level that this issue has been addressed most comprehensively, principally due to the
existence of relevant provisions in European instruments. In 2004, the EU Experts Group recommended that, since victims are subjects and holders of rights, it is a fundamental principle
underlying assistance interventions that any decision in this area must be taken by the trafficked person on a consensual and fully informed basis, and that service providers must consequently respect the decisions taken by victims and the time required to reach them257. On this
point, it appears that EU institutions have followed the Experts Group advice when introducing
a provision in the Trafficking Directive, and later in the Victims Directive, that unequivocally
requires the informed consent of the victim in relation to the delivery of protection and assistance services.
In line with the requirement established under Article 12 of the Convention, GRETA systematically refers to the non-coercion principle when addressing assistance to victims in its country
reports258. In general, reports show a high level of compliance with the duty to provided assistance on the basis of the victim’s consent259. There are however some exceptions that relate to
child victims. For instance, GRETA refers to the fact that in Norway a new provision introduced in the Child Welfare Act in August 2012 allows unaccompanied minors to be held for up
to six months in a closed institution without their consent, in cases where the child is at risk of
being subject to trafficking and in order to prevent the child being contacted by traffickers. The
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law provides that this provision can only be used if it is not possible to protect the children
through other measures260. In that context, GRETA invited the Norwegian authorities to keep
under review these new measures with a view to ensuring compliance with international standards on the rights of the child, in particular as regards the deprivation of children’s liberty as a
measure of last resort261. Also, in the United Kingdom consent to protection and assistance
measures is not required for children262. Finally, and similarly to the Special Rapporteur on
trafficking, GRETA addressed the need to gather victims’ consent in order for support services
to pass information on a victim to law enforcement officers263.

3. Right to information and consular assistance
Instruments that take a human rights-based approach to trafficking clearly impose stronger
requirements in terms of victims’ right to information, in order for them to become aware of
their rights and take informed decisions in relation to the choices that may be available to them
and that will fundamentally affect their future. Access to information is not a simple procedural
requirement. It is an essential right that entails a number of consequences. As the EU Experts
Group rightly emphasized, since trafficked persons will have been frequently deceived and
used in the course of their trafficking experience, it is important that authorities given them full
and accurate information to enable them to make informed decisions and begin to regain control of their lives264. The provision of information at an early stage is also key for building victims’ confidence in the State and enable their recovery. Not being timely and accurate in the
provision of information will mean losing the victim’s trust and compromising both the chances of engaging in a recovery process and of building a positive relationship with public officials and other counterparts.
3.1. International instruments
3.1.1.

Universal instruments’ weakness

The Palermo Protocol only establishes as mandatory the need to inform victims on relevant
court and administrative proceedings - and only “in appropriate cases” -, while the provision of
counselling and information to victims on their legal rights is discretionary265. The extremely
limited scope of the right to information under the Palermo Protocol contrasts with the comprehensive right to information established under some human rights-based instruments. Surprisingly, the Trafficking Principles and Guidelines are not among those, as they fail to provide
a comprehensive approach to the right to information. A number of limitations should be referred to.
First, they only refer to the provision of “legal information” in a language victims understand,
available as a right for all persons who have been identified as trafficked 266, while other guidelines refer again to the provision of information on “legal and other assistance in relation to any
criminal, civil or other actions against traffickers/exploiters” 267 or on access to remedies268.
The scope of these recommendation is narrow and fails to address State’s duty to ensure that
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victims receive information on services of a non-legal nature, including social, medical and
psychological services.
Secondly, the reference to “persons who have been identified as trafficked”, would allow a
reading where States would only have a duty to inform victims who have been officially identified, which may happen weeks or months after a person has been identified as a possible victim
based on reasonable grounds to suspect. It thus allows a reading that is not in accordance with
a victim-centred approach. This concern is reinforced by the failure to establish at what point
in time the information should be provided, which leaves too much discretion to States.
This being said, the Trafficking Principles and Guidelines addresses other aspects of the right
to information that are not covered by other instruments. Importantly, it recalls States’ duty to
inform foreign trafficked persons who are detained of their right to access consular representatives from their State of nationality269. This requirement is binding upon States under the Vienna Convention on Consular Relations270, considered to be customary law, which establishes
States’ duty to inform any foreign detained person of her/his right to consular access. In that
context, the International Court of Justice has established that the right to consular notification
and access guaranteed by Article 36(1)(b) of the Vienna Convention on Consular Relations is
an individual right of persons detained in a foreign country, and that it can be asserted by their
State of nationality of the detained person in international proceedings 271 . The Trafficking
Principles and Guidelines not only call upon States to ensure that trafficked persons are informed of this right - with the exception of trafficked asylum-seekers -, but also recommend
that staff working in embassies and consulates is provided with appropriate training in responding to requests for information and assistance from trafficked persons272.
Finally, the Guidelines establish that in relation to the protection of victims’ privacy and identity, trafficked persons “should be given full warning, in advance, of the difficulties inherent in
protecting identities and should not be given false or unrealistic expectations regarding the capacities of law enforcement agencies in this regard”273.
As far as the ILO Protocol is concerned, it does not refer to victims’ right to information. Only
its supplementing Recommendations do contemplate it, but with a limited scope. Similarly to
the Trafficking Principles and Guidelines, they call upon States to provide information on victims’ legal rights and services available in relation to access to remedies such as compensation
and access to justice274.
The overall weak recognition of this principle at the universal level is surprising, in particular
in instruments that purport to assume a human rights-based approach, when considering that
this principle had already been recognized as central to the treatment of victims of crime in the
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1985 Declaration of Basic Principles of Justice for Victims of Crime and Abuse of Power275,
which establishes that “victims should be informed of the availability of health and social services and other relevant assistance and be readily afforded access to them”276.
3.1.2.

The right to information in regional instruments

The European Trafficking Convention addressed the right to information in a comprehensive
manner. As soon as there are reasonable grounds to suspect that a person might have been trafficked277, victims must be provided with “counselling and information, in particular as regards
their legal rights and the services available to them, in a language that they can understand”,
which includes “translation and interpretation services, when appropriate”278. According to the
Explanatory report, this information includes matters such as availability of protection and assistance arrangements, the various options open to the victim, the risks they run, the requirements for legalising their presence in the Party’s territory, the various possible forms of legal
redress, how the criminal-law system operates, including the consequences of an investigation
or trial, the length of a trial, witnesses’ duties, the possibilities of obtaining compensation from
persons found guilty of offences or from other persons or entities, and the chances of a judgment’s being properly enforced279. Finally, a separate Article provides victims with the right to
be informed on adequate procedures to access compensation and legal redress280. The right to
information on consular assistance is not referred to.
The ASEAN Convention also provides that States have to “communicate to identified victims
of trafficking in persons within a reasonable period information on the nature of protection,
assistance and support to which they are entitled to under domestic law and under this Convention”. While the scope of this right to information is broader than the one included in the Trafficking Principles and Guidelines, it still raises a number of concerns. First of all, the reference
to identified victims might excessively delay the provision of information and support if this is
interpreted to require the completion of the identification procedures and the adoption of the
final decision on the status of the trafficking victim. Indeed, a human rights-based approach
requires the provision of protection and assistance as soon as reasonable grounds to suspect
that a person might be a victim exist, which requires the provision of information about these
rights at that point in time, and not when the identification process is completed. And secondly,
the reference to a “reasonable period” within which the information will be provided is unjustified and might lead to arbitrary delays: under a victim-centred approach, the extremely vulnerable situation of trafficking victims requires immediate information and support. That immediate access to information and support cannot be subordinated to other interests, where the victim’s well-being and consideration as a rights-holder and victim of serious human rights violations must always prevail.
The EU Trafficking Directive formulation is certainly more appropriate in relation to the timing requirement. It establishes as mandatory the provision of counselling and information as
well as translation and interpretation services, when appropriate, where a cross-reference to
paragraph 2 of the same Article leaves not doubts that the mentioned information should be
provided as soon as there are reasonable-grounds indications that a person might be a victim of
Declaration of Basic Principles of Justice for Victims of Crime and Abuse of Power, adopted by the General
Assembly in its Resolution 40/34 of 29 November 1985
276
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trafficking 281 . Indeed, the European Trafficking Convention proceeds very similarly, where
Article 10(2) requires the provision of the assistance provided for in Article 12 (1) and (2) –
which includes information and counselling - as soon as authorities have reasonable grounds to
believe that a person is a victim of trafficking.
However, the wording of Article 11 of the Directive does not specify what information is to be
provided, except where it refers to the need to inform on the recovery and reflection period and
on the possibility of being granted international protection282. In that context, the 2012 Victims
Directive becomes relevant. It provides a more comprehensive approach to victims’ right to
information, supplementing the weakness of the Trafficking Directive. Under the Victims Directive, victims of crime – including trafficking victims – have what is referred to as a “right to
understand” and a “right to be understood”, which requires the use of simple and accessible
language when providing information to them, taking into account the personal characteristics
of the victim, and includes the victim’s right to be accompanied by a person of their choice in
the first contact with a competent authority283.
In terms of content, the Victims Directive establishes that victims have the right to receive information on the following:
-

the type of support they can obtain and the services or organisations to which they can
turn for support;
the procedures for making a complaint and their role in connection with such procedures;
how and under what conditions they can obtain protection, legal aid and advice and any
other sort of advice, as well as interpretation and translation;
how and under what conditions they can access compensation and reimbursement of
expenses incurred as a result of their participation in criminal proceedings;
if they are resident in another Member State, any special arrangements available to
them in order to protect their interests;
any procedures for making complaints where their rights are not respected;
contact details for communications about their case; and
available restorative justice services284.

Importantly, victims have the right to receive this information “from the first contact with a
competent authority”285. The timing requirement is clearly set out and requires immediacy.
Finally, the Victims Directive specifies that sufficient detail should be given to ensure that victims are treated in a respectful manner and to enable them to make informed decisions about
their possible participation in proceedings286. Moreover, victims who are particularly vulnerable or exposed to a particular risk of harm, such as trafficking victims, should be informed by
support services about their rights to specific specialist support287. Finally, additional information must be provided to victims in relation to criminal proceedings related to the criminal
offense they suffered. From the perspective of the right to information, victims’ capacity building and empowerment as well as their recognition as rights holders and active subject who can
participate in decision-making appears to be appropriately recognized under EU law.
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3.2. International bodies’ pronouncements
3.2.1.

Universal bodies’ weak engagement with the right to information

The weak normative framework on victims’ right to information and consular assistance is
reflected in a relatively low number of pronouncements by universal bodies on these issues.
The Working Group on trafficking had initially formulated a recommendation in that respect in
relatively unclear terms, calling upon States party to the Palermo Protocol to “ensure that
measures are in place to provide victims with sufficient information to make them aware of
their actual condition and to prevent re-victimization”288. Finally, at its last session the Working Group adopted a recommendation on this issue that is formulated in much clearer terms,
where it calls upon States to “further develop informative material for the purposes of explaining to victims their rights, avenues for assistance, and how the criminal justice process operates, in accessible terms”289.
What is more surprising is the relatively weak focus on this right by the Special Rapporteur on
trafficking. In its thematic reports, the Special Rapporteur does not depart from the narrow
scope of the right to information as set out under the Palermo Protocol, focusing on the right to
information in the framework of victims’ access to remedies290 and possible legal options291.
It is only in the context of some of its country mission reports that the Special Rapporteur referred to the right to information in more general term, and generally in relation to rescue raids.
In the Philippines, she reports that several victims indicated that at the time of the raids, but
also in subsequent interviews and during detention, they had not been properly explained why
they were “apprehended” or what their rights were. As a consequence, many refused to cooperate with law enforcement and social welfare officers292.
Similar concerns were raised in relation to Malaysia, where rescue operations often do not respect victims’ right to information and to be treated as a rights’ holder, pointing in particular at
the fact that “the limited information offered to them, often not translated into the victim’s language, does not take into account why they have been apprehended or what their rights are at
the time of the raid and in subsequent interviews and during detention”293.
Limited references to consular assistance are also to be found. Although not referring specifically to States’ duty to inform detained victims of the right to request consular assistance, the
Special Rapporteur has formulated recommendations that are closely related to that right and
aim at creating the conditions for it to become operational. In particular, she called upon States
who have nationals that have migrated in large numbers to have fully-fledged consular presence in receiving countries, and urged authorities of the receiving State to ensure that embassies are systematically informed when their nationals are being detained and visits by the relevant consular officials facilitated294. In that context, she also called upon sending countries to
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ensure that their embassies in the receiving States have the necessary resources to carry out
such visits, follow up on the cases and provide any necessary assistance295.
Similarly, UN Committees did not devote much attention to the right to information, including
to consular assistance. Indeed, only the Committee on Migrant Workers has provided recommendations on these aspects, and only in few instances. The most notable case concerns Mexico, a country that has been particularly active in claiming the right of its citizens to be informed of the right to consular assistance when detained and prosecuted in the United States,
as has already been mentioned296. In its concluding observation to Mexico, the CMW noted the
efforts made by the State “to inform undocumented migrant workers who are in migrant holding centres about their rights, how to obtain a humanitarian visa if they are victims or witnesses
of trafficking in persons or migrant-smuggling, the right to consular assistance and the possibility of requesting asylum”297. However, it raised concerns about allegations that such information is not provided to migrant workers in some migrant holding centres, or not provided
systematically, especially to persons who opt for voluntary repatriation298. It thus recommended that effective measures be taken to ensure that all migrant workers held in migrant holding
centres be “properly informed of their rights in a language they understand, especially with
regard to their rights to consular assistance, to seek remedies concerning their migration status,
to request asylum and to receive information about the possibility of obtaining a humanitarian
visa if they have been victims or witnesses of trafficking in persons” 299. On another occasion,
the Committee referred specifically to the need for States to ensure that “trafficked persons are
informed of their right of access to diplomatic and consular representatives from their State of
nationality” in line with the Trafficking Principles and Guidelines300.
Other recommendations by the CMW, and on few occasions by other Committees, more generally refer to the need to train embassy and consular personnel on human trafficking and
smuggling301.
3.2.2.

European bodies’ considerable engagement with the right to information

The EU Experts Group on trafficking certainly provides the most complete appraisal of what
the right to information both means and entails under a human rights-based approach to trafficking. The Group considers that transparency of procedures and honesty of information is
important because the early access to full and accurate information will enable trafficked persons to begin to regain control of their lives through taking informed decisions and to build cooperative relationships with law enforcement and other officials 302.
The Experts Group recommends a number of minimum requirements in the area of access to
information. Victims should be provided with accurate information and support at an early
stage, which requires immediate contact with support organizations and information on the
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type of support they can obtain. It also requires access to translation and legal assistance free of
charge, including free legal representation and translation services before and during criminal
proceedings against the trafficker, as well as during proceedings for civil compensation303. The
trafficked person should also be informed on how to report a criminal offence in a language
they understand and with the assistance of free legal aid to understand the legal consequences
of actions, with the provision of social or psychological support when giving this information
as appropriate304. Finally, while law enforcement may want immediate information to apprehend suspects, they should wait until the trafficked person is able to make an informed decision: this lessens the likelihood of re-victimization of the trafficked person and is also likely to
lead to better evidence305.
The Experts Group clearly sees the right to access full and accurate information at an early
stage as a central requirement of a human rights-based approach to trafficking in terms of victim’s empowerment. It places among the principles that should underlie the provision of assistance the consideration of the trafficked person as a subject and holder of rights and the respect
of the trafficked person’s decisions, where such decisions must be taken on a fully informed
basis and respecting the time required to reach them306. Finally, the Group refers to clarity of
expectation and obligations as another underlying principle, which requires that a trafficked
person be fully informed what to expect from the service provider and the professionals she/he
is in contact with and what is expected from her/him, being aware that she/he is responsible for
her/his decisions and actions307.
For its part, GRETA consistently recalls that under the European Trafficking Convention assistance to victims must be provided on a consensual and informed basis, taking into account the
special needs of persons in a vulnerable position, and that such assistance includes, in addition
to material and medical assistance, counseling and information as well as translation and interpretation services308. In its country reports, GRETA reviews compliance by States with this
general duty309 and when identifying shortcomings, calls upon States to ensure that “victims of
trafficking are provided with information on the services and assistance measures available,
including the provision of legal advice or assistance, and how to access them” 310. In that context, it requires States to ensure that identified victims of trafficking are duly referred for assistance and are informed of their rights and of the procedures under which they can seek protection, in a language they understand311.
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This formulation might be problematic to the extent that it refers to identified victims, which
can be interpreted as only referring to victims that received a positive conclusive decision on
their trafficking victim status. Such an interpretation would be clearly inappropriate. Indeed,
some more emphasis by GRETA on the moment when this information should be provided
would be useful. In one of its latest reports, GRETA actually uses a much clearer formulation.
When urging Belarus to pay increased attention to the detection of victims of trafficking
among asylum seekers and persons detained as irregular migrants, it adds:
In this context, GRETA stresses the importance of providing presumed victims of trafficking with access to interpretation and information on their rights, in a language they can understand, from the early stages of the procedure.

Two elements provide much needed clarity: information should be provided to presumed victims - not to identified victims - and from the early stages of the procedure (where it refers to
the identification procedure). The message is much clearer: when a presumption arises that a
person might be a possible trafficking victim, s/he must be informed of his/her rights at an early stage.
GRETA has also focused on the way this information can be most effectively conveyed. In
some contexts, it pointed to the need to provide identified or potential victims written material
explaining their rights and that such materials should be drawn up in an appropriate range of
languages312. Or, in countries where the final decision on identification is communicated orally, it recommended to “inform in writing the persons concerned, in a language that they understand, about the outcome of the identification procedure”313. Also, another good practice refers
to the measures taken by Austria to inform and protect domestic workers hired by diplomatic
households. In addition to requiring a written contract that complies with Austrian labour law,
domestic workers must apply in person for a diplomatic legitimation card, giving Austrian authorities an opportunity to interview the applicants and inform them of their rights and obligations while in Austria and of the contact details of NGOs which could be of assistance in case
of need314.
However, in the overall GRETA’s recommendations do more often address the right to information from a narrower perspective, i.e. in relation to one or few selected rights, as opposed to
informing about all entitlement available to victims. For example, GRETA urged the United
Kingdom authorities to ensure that victims of trafficking are systematically informed in a language they understand of the available avenues to seek compensation and the procedures to be
followed315 and to ensure that victims are informed about existing support programmes when
returned to their country316. However, it did not address any recommendation on the duty to
inform on all available rights and services, despite ascertaining that this general right to information is not recognized on an equal footing in the different parts of the territory, where Scotland and Northern Ireland enshrined them in law while England and Wales failed to do so and
has still not issued regulations in that regard317.
Indeed, from a review of its reports, one comes to the conclusion that GRETA mainly focuses
its recommendations related to victims’ right to information on a selected number of topics: the
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right to be informed of the available avenues to seek compensation318, the right to be informed
about existing support programmes when returned to their country319, and the right to be informed of the possibility of benefitting from a recovery and reflection period320.
While the right to receive adequate information on these aspects in certainly of great importance, the focus on these areas does not appear to justify a lack of attention to victims’ right
to information conceived in broader terms. Indeed, the duty to inform victims of all services
and measures they are entitled to is fundamental in terms of recognition of the trafficked person as a right-holder, in terms of enhancing the person’s capacity to claim and exercise her/his
rights. Failure to inform victims about their entitlements means leaving them in a situation of
extreme vulnerability and denying the essence of what a human rights-based approach is: recognizing trafficked persons as right-holders and focusing any intervention on enhancing their
capacity to claim their rights. Prompt information on all existing rights is the basic precondition for that to happen.
As far as the European Commission is concerned, its report on the transposition of the Trafficking Directive does not provide much information on this aspect, but its silences recall a
balance that is similar to the sometimes selective approach taken by GRETA: while nothing is
being said on how States ensure that assistance and support are provided on an informed basis,
details are only given with regard to States’ implementation of their duty to provide information on the recovery and reflection period and on access to international protection321.
3.2.3.

International case law’s shortcomings

The obligation to inform victims of trafficking of their rights, in particular, of their legal status
and of the support services and legal avenues available to them, has been the subject of a
communication before CEDAW that resulted in an inadmissibility decision. The inadmissibility decision in the Zhen Zhen Zheng case, which has already been examined in some detail earlier322, very well reflects the difficulties trafficking victims face in exercising their rights to
protection and to access to justice when State authorities fail to inform them of their rights. The
author, an alleged victim of trafficking who was a minor at the time of the events, complained
to CEDAW that the Dutch asylum authorities failed to identify her as a potential trafficking
victim and to inform her of her right to benefit from the Dutch protection scheme for victims of
trafficking as well as of her right to access judicial remedies. Indeed, the applicant had reported
that she had been raped several times, forced to sleep with a man and locked in a house. However, the Committee found the complaint inadmissible for non-exhaustion of domestic remedies, considering, among other things, that the author had not properly addressed her allegations under Article 6 in domestic courts323. The Committee, however, failed to consider that the
applicant was not able to fulfil the mentioned admissibility criteria precisely because of the
State’s failure to inform her of her status and of her rights, a duty which was even more stringent since the victim was a child.
Not all members of CEDAW agreed with the decision to consider the case inadmissible. Three
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Committee members took a different view, appending a dissenting opinion where they supported a very different reading of the State’s duties and corresponding failures, as follows:
In the light of the nature of the crime of trafficking and the difficulty for victims, who are
often uneducated and traumatized, to report precisely and with great details their experience, we are of the view that the Immigration and Naturalization Service did not act with
the due diligence that the author’s situation required by failing to recognize that she might
have been a victim of trafficking in human beings and accordingly inform her of her
rights324 (emphasis added).

They also underlined that complaints under the Optional Protocol provide an opportunity to
“assess the weaknesses in the procedures, the legal and administrative institutions and implementation processes of the legal system that does not allow women to obtain the benefit of the
law as intended and to take remedial action”325. Therefore, in light of the author’s illiteracy, her
condition as minor, orphan, abandoned and abused child and victim of trafficking, the fact that
she might not have used legal processes according to the Committee’s requirement should not
have prevented CEDAW to look at the substance of the case, in particular because national
authorities had a responsibility in that failure, i.e. they did not inform the author of her rights
and of available legal avenues to claim her rights as a victim of trafficking. They therefore
held:
We consider that it is incumbent upon the State party to protect victims of an international
crime such as trafficking in persons and to have law enforcement officials adequately
trained so as to identify victims of such crime and inform them of the avenues under which
they can seek protection. We further observe that victims of trafficking find themselves in a
very vulnerable situation and that they should receive guidance on the use of the appropriate remedies326 (emphasis added).

It is regrettable that CEDAW failed to consider that the procedural shortcoming that triggered
the dismissal of the case is due to the State’s failure to comply with its obligations to identify
and inform victims of their status and rights, and is therefore the State’s direct responsibility.
Indeed, in its General Recommendation n. 33, the Committee recognized trafficking, genderbased violence and gender discrimination and stereotyping as factors that make it more difficult for women to gain access to justice, including because when women in these situations
lodge complaints, the authorities frequently fail to act with due diligence to investigate, prosecute and punish perpetrators and/or provide remedies 327. In that context, the Committee recalled that States parties have “treaty-based obligations to ensure that all women have access to
[…] information about their rights and the remedies that are available and how to gain access
to them, and […] equal access to effective and timely remedies”328, a right that has been recognized in numerous other CEDAW General Recommendations329.
324

Zhen Zhen Zheng, Individual Opinion by Committee members Mary Shanthi Dairiam, Violeta Neubauer and
Silvia Pimentel (dissenting), para. 8.7.
325
Ibid., para 9.2.
326
Ibid., para 8.1.
327
General recommendation No. 33 on women’s access to justice, CEDAW/C/GC/33, 2015, paras 8-10.
328
Ibid., para 11. See also the recommendations in paras 32, 33(b), 37(d) and 64(d).
329
See, in particular, General Recommendations n. 19, Violence against women, A/47/38, 1992; General Recommendation n. 21, Equality in marriage and family relations, A/49/38, 1994; General Recommendation n. 23, Political and public life, A/52/38, 1997; General Recommendation n. 24, Article 12 of the Convention (Women and
Health), A/54/38/Rev.1, 1999; General Recommendation n. 26 on women migrant workers,
CEDAW/C/2009/WP.1/R, 2008; General Recommendation n. 27 on older women and protection of their human
rights, CEDAW/C/GC/27, 2010; General Recommendation n. 29 on Article 16 of the Convention on the Elimination of All Forms of Discrimination against Women (Economic consequences of marriage, family relations and
their dissolution, CEDAW/C/GC/29, 2013; General Recommendation n. 30 on women in conflict prevention,
conflict and post-conflict situations, CEDAW/C/GC/30, 2013.

272

Since the right to information on women’s rights and the remedies available to them is a central element of CEDAW analysis of the negative consequences of gender discrimination on the
enjoyment of their fundamental rights, it is regrettable that the Committee’s focus on a procedural shortcoming prevented it to give priority to the substantive issues at stake in term of the
State’s failure to inform a victim in an extremely vulnerable situation about her rights and the
legal avenues available to her. In sum, the CEDAW convention and the Committee’s General
Comments provide a solid basis for establishing trafficking victims’ right to information. However, the CEDAW Committee still failed to implement it in a concrete human trafficking case
to the benefit of a particular victim.
As far as the ECtHR is concerned, it should be noted that when reviewing the way States
comply with their obligation to protect and assist victims, it has regrettably not focused on
whether victims have been informed of their rights as actual or possible trafficking victims.

4. Recovery and reflection period
A recovery and reflection period requires that, as soon as indications of trafficking are detected, trafficked persons are offered a period during which they can recover and make informed
decisions, including on whether they are willing to cooperate in criminal investigations. During
this period, victims residing illegally in a State Party’s territory cannot be expelled and authorities have to start providing basic protection and assistance, irrespective of the fact that the identification process has been completed. Indeed, this is an additional but undeclared purpose of
the recovery and reflection period: to provide time for authorities to investigate whether the
trafficking indications are to be confirmed, while victims’ protection and assistance is guaranteed and foreign victim’s expulsion is blocked.
This period clearly represents an important progress in terms of victim’s protection and assistance. As we have seen that the risk of deportation due to the lack of permission to stay as well
as the fact of making protection and assistance conditional on cooperation with judicial authorities are major obstacles to victims’ protection, the fact of establishing a period during
which the person is protected from both factors, deportation and conditional protection and
assistance, is clearly positive from a human rights-based perspective. Of course, these obstacles
are not removed but only pushed to a later stage, when the recovery and reflection period
comes to an end. Indeed, the origins of the period should not be overlooked. As will be seen,
this period was first established within the EU in order to give victims time to reflect and decide on whether they were going to cooperate in criminal investigations and proceedings. Ultimately, it was established in order to encourage them to do so. Therefore, that decision will in
the vast majority of countries still have to be made at the end of the period. However, the fact
of ensuring at least an initial period of unconditional protection and assistance is a very important first step. Regrettably, it is still far from being guaranteed in most countries330. We will
now explore the extent to which this notion has been recognized in relevant instruments and
should be considered as required under a human rights-based approach to trafficking.
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4.1. International instruments’ overall weakness
4.1.1.

Universal instruments’ silence

The concept of a recovery and reflection period is relatively recent. It is not to be found in the
Palermo Protocol or in the Trafficking Principles and Guidelines. It first appeared in the EU
Residence Permits Directive of 2004331 and was then introduced in the European Trafficking
Convention in a considerably developed version that stands out as a distinguished feature of
this instrument.
When we consider more recent instruments adopted outside the European region, we shall conclude at a fundamental side-lining of this concept as soon as we move away from the European
context. Indeed, both the ASEAN Convention and the ILO Protocol fail to refer to it. The only
reference is to be found in the ILO Recommendations that supplement the ILO Protocol, that
call upon States to take the most effective protective measures for victims, which include the:
provision of a reflection and recovery period in order to allow the person concerned to take
an informed decision relating to protective measures and participation in legal proceedings,
during which the person shall be authorized to remain in the territory of the member State
concerned when there are reasonable grounds to believe that the person is a victim of
forced or compulsory labour332

The introduction of this concept in the Recommendations is welcome. However, its scope is
unduly limited: as opposed to referring to the two purposes of this period, recovery and reflection, this recommendation only refers to the second one, the purpose of taking an informed
decision. Also, it fails to refer to a minimum duration of that period and to the moment when
such a period should be offered to victims.
Finally, its incorporation in the binding instruments itself, the ILO Protocol, would have sent a
much stronger message in terms of adopting a human rights-based and victim-centred approach
outside the European context. Therefore, even if its incorporation in the ILO Recommendation
is an indication that this concept is being increasingly recognized at the universal level, the
way it is described in this instrument is not fully satisfactory from a human rights-based approach.
4.1.2.
4.1.2.1.

The European Trafficking Convention
Main applicable standards

Under the Convention, States parties’ internal law must provide for a recovery and reflection
period of at least 30 days, which should be offered to a person as soon as there are reasonable
grounds to believe that the person concerned is a trafficking victim333. As stated in the Convention “such a period shall be sufficient for the person concerned to recover and escape the influence of traffickers and/or to take an informed decision on cooperating with the competent authorities”. Since one of the two purposes of this period is to allow victims to reflect of whether
to cooperate in criminal proceedings, the granting of this period should clearly not depend on
the victim’s cooperation, as has already been discussed under the section on the nonconditionality principle and confirmed in the Explanatory report to the Convention334. This is
331
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an important point: regrettably, GRETA’s analysis of State practice reveals that this is still too
frequently occurring335, in full contradiction with the Convention.
Concerning the length of the recovery and reflection period, the Convention sets a minimum
period of 30 days. However, this is not the only or main criterion. The main criterion to establish the length of this period is that it must be sufficient to achieve the purposes of that period,
i.e. it should be sufficiently long to enable the recovery and/or the reflection on the decision to
cooperate with competent authorities 336 . The recovery implies physical recovery from the
wounds and other health consequences of the physical assaults or mistreatments they may have
suffered, but also recovering a minimum psychological stability, which requires, inter alia,
moving away from the influence of the traffickers and building trust in competent authorities
and in the value of the support services that are being offered to the victim337. That recovery is
an end in itself, but is also a pre-requisite for the victim to make an informed decision on
whether to cooperate with competent authorities in judicial proceedings against traffickers.
Only a minimum level of physical and psychological recovery will permit a reflection, which
will in turn enable taking an informed decision on whether to cooperate with law-enforcement
authorities. As the Explanatory report states, the period will most probably “make the victim a
better witness”: statements from victims wishing to give evidence to the authorities may well
be unreliable if they are still in a state of shock from their ordeal or are still under the influence
of traffickers338.
The recovery and reflection period requires States to create a legal and assistance framework
allowing the victim to remain on their territory for the duration of the period. On the one hand,
they must provide victims, without delay, with the relevant documents authorising them to remain on its territory during that period. On the other hand, they must provide appropriate protection and assistance. In relation to the latter, the Convention provides that during this period
victims are not entitled to all support services, but only to the measures contained in Article
12(1) and (2)339. Finally, the Convention provides that the recovery and reflection period can
be denied or shortened on the grounds of public order or improper claim of victim status340.
4.1.2.2.

The complex relationship between Article 13(1) and 10(2)

Some confusion arises when comparing Article 13(1) to Article 10(2). The latter provides for
the duty not to remove a person from the territory when there are reasonable grounds to believe
that that person may be a trafficking victim, and that the non-removal obligation lasts “until the
identification process as a victim […] has been completed by the competent authorities”. On
the other hand, Article 13(1) is triggered by the same circumstances – reasonable grounds to
believe that the person is a victim – and provides for the issuance of a recovery and reflection
period during which “it shall not be possible to enforce any expulsion order”. Therefore, the
similarities between these two provisions relate to the grounds that trigger it and the consequences in terms of non-removal from the territory. However, there are some differences.
First, under Article 13(1) the granting of the period requires that States “authorise the person
concerned to stay in the territory”, while under Article 10(2) the only obligation is that of nonremoval. In that sense, Article 13(1) provides more guarantees to victims as it triggers not only
a negative obligation not to remove, but also a positive obligation to provide the person with an
335
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authorization to stay. Under Article 10(2), on the contrary, the person remains in an irregular
situation but is simply not removed, remaining in a legal limbo administratively speaking341.
This brings us to the second main difference: the time frame. Under Article 13(1), there is a
minimum period of 30 days during which the victim benefits from the advantages of the recovery and reflection period and can thus not be expelled, while under Article 10(2) the guarantee
of non-removal lasts “until the identification process as a victim […] has been completed”.
Which one is more protective? The answer is not straightforward. Having a minimum time
established for victims not to be removed is indeed useful in order to avoid quick expulsions
following summary identification processes. However, this time might rightly be considered
short. Where the investigation required to identify a victim is taken seriously the time required
might be longer. In those circumstances, Article 10(2) provides better guarantees since it protects the person from expulsion until the moment the identification process is completed.
However, in order to avoid quick and summary identification processes, in particular in the
current climate favourable to the hasty expulsion of migrants in an irregular situation, the setting of a minimum binding time frame when victims cannot be removed is indeed useful. In
sum, it appears that the combination of the two provides the best protection to victims, where
providing for a longer recovery and reflection period than the minimum of 30 days, as happens
in many European countries, would in practice cover both functions: allow the identification
process to be completed (the purpose of Article 10(2)) and the victim to start recovering and
reflect on whether he or she will participate in criminal proceedings (purpose of Article
13(1))342.
Finally, it has been suggested that Article 13(1) would allow a reading whereby States could
choose to offer the recovery and reflection period only to those victims who are considered of
potential use to the criminal investigation343. This would be based on the fact that the “and/or”
in the second sentence of Article 13(1) would allow States to offer it only for the purpose of
reflecting on a possible cooperation and that, as a consequence, authorities could exclude that
reflection a priori for victims who have no potential use in criminal proceedings.
I believe this view should be rejected. It is certainly true that the formulation “and/or” is not
particularly appropriate, as it would allow to exclude the recovery function of this period, in
full contradiction with its name as a “recovery and reflection period”, not a “recovery or reflection period”. The two functions are linked, where the recovery supp orts the reflection and
precedes it. The text of Article 13(1) should thus have omitted the “or”. However, the reading
mentioned above is not supported by the first sentence of Article 13(1) that established as the
only condition for granting that period the existence of the mentioned “reasonable grounds to
believe” that a person is a victim. The reference to these two functions of the period – recovery
and/or reflection - appears to be linked not to whether the period should be offered, but to the
timeframe that would be adequate for that period, to the how long. Indeed, the second sentence
of Article 13(1) says that the period “shall be sufficient for the person concerned to recover and
escape the influence of traffickers and/or to take an informed decision on cooperating with the
competent authorities” (emphasis added).
Secondly, such a reading contradicts the main purpose of the Convention in terms of victimcentred approach and non-conditionality of protection and assistance. According to the suggested reading, protection and assistance could thus be made conditional to victim’s participa341
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tion and usefulness in criminal investigation since the very beginning, which would be incompatible with the non-conditionality rule and, as mentioned, the overall victim-centred approach.
Finally, the Explanatory Report to the Convention states in unequivocal terms that the recovery
and reflection period is not conditional on the victim’s cooperation with the investigative or
prosecution authorities344, with GRETA consistently holding that position345.
4.1.3.

The criminal law focus of EU law

In contrast, the Trafficking Directive does not directly regulate this issue but refers to the need
to inform victims about the recovery and reflection period established pursuant to Directive
2004/81/EC346. As has been mentioned, the 2004 Residence Permits Directive establishes the
duty to offer a recovery and reflection period when there are reasonable grounds to consider
that a person is a trafficking victim. The purposes are essentially the same as the European
Convention: allowing victims to recover and escape the influence of traffickers so that they can
make an informed decision as to whether to cooperate with competent authorities347. It does
however not fix its duration, entrusting this decision to each country, which would, in the absence of the minimum standard set by the European Trafficking Convention, allow EU countries to set very short recovery and reflection periods. However, it must be recognized that the
majority of EU countries set much higher standards that the minimum set by the European
Trafficking Convention, as will be discussed later.
The latest Commission report evaluating the implementation of the Residence Permits Directive confirms that, similarly to what has been established under the European Trafficking
Convention, the reflection period cannot be made conditional on the victim's intention to cooperate 348, which is further confirmed by Recital 18 of the Preamble to the Trafficking Directive,
which refers to the need for the victim to “recover and escape from their traffickers” and the
reference to unconditional provision of assistance and support “at least during the reflection
period”.
The Residence Permits Directive also establishes the prohibition to enforce any expulsion order during that period and the duty to provide access to basic support services, which include
ensuring victims’ subsistence and access to emergency medical treatment, psychological and
other assistance for the most vulnerable persons with special needs, as well as translation, interpreting services and free legal aid, when required349.
In sum, while the normative framework on the recovery and reflection period under the EU and
Council of Europe instruments appears to be very similar, the main distinctive feature lies in
the perspective offered to victims once that period is over. While the European Trafficking
Convention provides for at least the possibility for States to grant a residence permit based on
the personal situation of the victim, under the EU directives a permission to stay might only be
344
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granted if victims agree to cooperate with judicial authorities350. Under EU law, victims know
that at the end of the recovery and reflection period, their only chance to be granted a residence
permit depends on their cooperation with judicial authorities.
4.2. International bodies’ pronouncements
4.2.1.

Universal bodies’ engagement with the concept of recovery and reflection period

Despite the absence of any reference to this period in universal instruments, a majority of bodies at the UN level have incorporated this concept in their pronouncements and recommendations. The Global Plan of Action to Combat Trafficking in Persons adopted by the General
Assembly in 2010 includes a commitment by UN Member States to something that is very similar to a recovery and reflection period, even if it does not refer to it as such, as follows:
Provide victims of trafficking in persons with an adequate period of time to recover and the
opportunity to consult with appropriate advisers to assist in decision-making regarding cooperation with law enforcement and their participation in judicial proceedings351

In a resolution devoted to trafficking victims’ access to effective remedies, the Human Rights
Council even more explicitly referred to the need to grant victims with such a period, recommending to States:
Providing victims of trafficking with a recovery and/or reflection period to adequately recover and escape the influence of traffickers and/or to make an informed decision on cooperating with the competent authorities, during which time trafficked persons should not be
subject to an expulsion order352

This explicit call in a resolution adopted without a vote is a positive development. A negative
aspect concerns the reference to a recovery and/or reflection period. As has already been mentioned when discussing Article 13(1) of the European Trafficking Convention, this formulation
transmits the idea that the victim’s recovery and her/his reflection on whether to cooperate with
judicial authorities are autonomous and thus possibly alternative purposes of this period, as
opposed to being inextricably related as the spirit of this period requires.
The Working Group on Trafficking has also called upon States parties to the Palermo Protocol
to “consider providing a sufficient period of time during which victims may receive appropriate assistance, to decide about their possible cooperation with law enforcement and their participation in a judicial process”353, a recommendation that was reiterated by the Group at its last
session354.
UN human rights bodies have equally integrated this concept and further elaborated on some
its features. The Special Rapporteur on trafficking welcomed the adoption of a recovery and
reflection period in a number of countries she visited. She highlighted that these periods allow
the provision of immediate support and protection to victims that is not conditional on coopera350
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tion with criminal justice processes, during which trafficking victims receive assistance, including shelter, health care and legal advice to enable them to make informed decisions about
whether to participate in the criminal justice process355. The Special Rapporteur also observed
that such periods of reflection have the added advantage of giving investigators and prosecutors time to gather evidence356.
As a consequence, the Special Rapporteur incorporated this concept in the array of tools that
contribute to promoting and upholding a human rights-based approach to trafficking. She has
recommended the offering of such a period to trafficking victims357, considering it as appropriate to fulfil States duties under Article 6 of the Palermo Protocol on the provision of assistance
to victims358. She also held – in relation to Australia – that a 45 days recovery and reflection
period is too short and “may not be an adequate time period for persons who have been trafficked to reflect and make critical decisions”, where she recommends that an initial automatic
reflection period of 90 days for all persons would be more appropriate359.
As far as treaty bodies are concerned, CEDAW also extensively calls upon States to adopt and
offer a recovery and reflection period360. In that context, it highlights a number of aspects.
Firstly, in relation to the length, it welcomes extensions of the period that go much beyond the
minimum set by the European Trafficking Convention, welcoming for example the extension
to 120 days adopted in Denmark361. Secondly, it expresses concerns when the emphasis is put
on victims’ prompt repatriation rather than on their recovery and rehabilitation, such as in the
cases where the period is made conditional upon the victims’ future cooperation in the investigation and acceptance of repatriation362.
Other treaty bodies have, however, given little attention to this issue, where the CRC has welcomed the adoption of a recovery and reflection period of more than 60 days to children based
on their best interest in Portugal363, and the CAT has raised concerns about the granting of
these periods only to nationals and residents in Finland364.
It does not appear that treaty bodies consider the recovery and reflection period as an essential
or important component of a human rights-based approach to trafficking. While the Special
Rapporteur addresses it more systematically and also in relation to non-European countries, in
a move aimed at expanding its application outside the European region, treaty bodies only occasionally refer to it and only in relation to European countries where this standard is established as a binding requirement. The Special rapporteur’s perspective is surely more ambitious
in terms of integrating that element in the contemporary notion of human rights-based approach.
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4.2.2.

European bodies’ recommendations for further improvement

It is at the European level, where the concept is consolidated in the relevant instruments, that
bodies have further elaborated on the requirements linked to that period and provided information on relevant State practice that allows us to provide some data on its level of acceptance
within that region. GRETA, for example, provides information that confirms the wide endorsement of this concept. Firstly, the quasi-totality of States party to the European Trafficking
Convention has adopted legislation or regulations on the recovery and reflection period365. And
secondly, many have provided for longer periods than the minimum of 30 days required under
the Convention: for example, 6 months in Iceland and Norway, 90 days in Germany, Greece,
Luxembourg, Montenegro, the Netherlands, Romania, Slovenia and Spain; 60 days in Croatia,
Ireland, Portugal and the Former Yugoslav Republic of Macedonia, and 45 days in Belgium
and the United Kingdom366. Other countries have the minimum 30 days recovery and reflection
period, such as France367, while other have still not established such a period, such as Bulgaria368. However, the fact that many countries have extended the period beyond the standard set
by the Convention shows that States do recognize the “importance of the recovery and reflection period for the recovery of victims and their effective access to the ensuing rights” 369. It
also shows that the standard established by the Convention in terms of minimum duration has
become somehow out-dated and does not reflect anymore the standard that States generally
consider required to fulfil its purpose as set out under the Convention. In that context, GRETA
generally welcomes the fact that States grant a reflection period that is longer than the minimum 30 days370.
GRETA has, however, not raised concerns on the fact that a too long recovery and reflection
period might jeopardize the timely collection of evidence, since victims tend to wait until the
end of the period to decide on their cooperation and, in case of a positive decision, to start cooperating. If sufficient evidence is not collected because several months have passed before the
victim has given valuable information, this may severely affect the chances of prosecuting traffickers. In addition to the seriousness of this fact per se in terms of impunity and failure to prevent potential future abuses by the same traffickers, this may also greatly impact on victims’
chances of being granted a temporary residence permits. Indeed, considering that in most countries the issuance of a residence permits is linked to victims’ participation in criminal proceedings, victims who were prepared to cooperate and hoped to be granted a permit to stay on that
basis might well not be given that opportunity, where the lack of evidence will mean that no
prosecution will actually take place371.
GRETA highlights a number of issues of concern in relation to States’ practice. First, in some
countries trafficking victims are not systematically informed of the possibility of a recovery
and reflection period and are not effectively granted one. This usually happens because officials are not properly informed about this period and sometimes confuse it with the issuance of
365
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the residence permit and therefore make it conditional on the victim’s cooperation with the
investigative or prosecution authorities. In France, for example, it appears that the reflection
period is not commonly known not only by the police and gendarmerie services, which must
request it on behalf of victims, but also by the prefecture services, which must grant it372. In a
judgment of 15 June 2012, the Conseil d’État found that the police had failed to inform a potential victim of her right to be granted a period of reflection, a victim who was later issued a
removal order which she challenged before the courts373. GRETA expressed concern that “in
practice, law enforcement agencies directly request a residence permit for victims agreeing to
co-operate, which goes against the spirit of the Convention”374.
Still in relation to France, GRETA highlights that this period is considered solely as a time for
the victim to reflect on whether to cooperate with law enforcement authorities, without considering the aspect of recovery, which, according to the Convention, is equally an integral part of
that period375. This strong focus on the cooperation with law enforcement authorities, which
has also been found to be present in other countries, has lead GRETA to recommend that States
ensure that police and immigration officers be “issued with clear instructions stressing the need
to offer the recovery and reflection period as defined in the Convention, i.e. not making it conditional on the victim’s co-operation and offering it to victims before formal statements are
made to investigators”376.
The strong law-enforcement focus in relation to this period has also led GRETA to focus on
another problematic aspect: the practice of the police holding regular interviews with victims
during the recovery and reflection period. GRETA has strongly criticized it, especially when
conducted in a police station, highlighting that this practice can be counter-productive as victims may not feel strong enough to provide information against their traffickers at that stage377.
This practice fully contradicts the purpose of this period, which is for the victim to recover
physically and psychologically in order, among others, to take an informed decision on whether to cooperate, where taking and implementing this decision implies “to be in a reasonably
calm frame of mind”378. For that purpose, Italy, for example, has expressly prohibited that any
type of interview be held during the recovery and reflection period379.
Another critical issue GRETA has focused on in relation to Article 13 of the Convention concerns the fact that some EU countries have followed a narrow interpretation of the recovery
and reflection period in that their legislation limits its applicability to non-EU citizens, in accordance with EU law380. However, considering that under EU law after a three months’ stay in
372

GRETA Report on France 2012, para 160. See also GRETA Report on Germany 2015, p. 8: “GRETA is concerned that victims of trafficking are not systematically informed about the recovery and reflection period, in
particular in cases of labour exploitation and child trafficking. GRETA urges the German authorities to ensure that
all possible victims of trafficking are offered a recovery and reflection period”.
373
Ibid.
374
Ibid.
375
Ibid., para 161.
376
GRETA Fourth General Report, p. 47. Similarly, a Report by the Spanish Government’s Office on Gender
Violence highlights that, despite a legislation that duly incorporates the non-conditionality principle, victims’
interviews at border posts, and especially at Barajas airport, point to the fact that the granting of the recovery and
reflection period would depend not on the existence of trafficking indications but on the information provided by
the person in relation to their traffickers’ network, thus demonstrating the persistence of a law enforcement approach and a failure to apply a human rights-based approach; in Delegación del Gobierno para la Violencia de
Género, Apoyando a las Víctimas de Trata, 2015, p. 24.
377
GRETA Fourth General Report, p. 46: see also, for example, GRETA Report on the Netherlands 2014, para
182.
378
GRETA Report on the Netherlands 2014, para 182.
379
Italian Council of Ministers, Piano nazionale d’azione contro la tratta e il grave sfruttamento 2016-2018,
Allegato 1, Meccanismo Nazionale di Referral per le Persone Trafficate in Italia, February 2016, p. 26.
380
Article 6 of Directive 2004/81/EC.

281

a EU country other than their country of nationality or residence EU citizens can only continue
to stay legally provided they meet a number of requirements, GRETA has held that the possibility exists that they could be considered as being irregular and that they should therefore be
entitled to enjoy a recovery and reflection period381. The EU Expert Group on Trafficking took
a similar position in an opinion on the possible revision of the 2004 Residence Directive, stating that EU nationals should be entitled to at least the same assistance measures and entitlements granted to third country nationals382.
While some EU Member States do provide for the granting of this period to EU nationals, others fail to do so383. Other countries that had initially adopted a narrow interpretation have recently modified that position. Spain, for example, had initially restricted the overall normative
framework on the protection of trafficking victims - including the granting of the recovery and
reflection period - to non-EU nationals. However, alerted on the fact that many victims identified in Spain where actually EU nationals, especially from Rumania, it has subsequently modified its Aliens regulation384 in order to extend trafficking victims’ protection to EU citizens385.
As far as the EU is concerned, the EU Experts Group issued an opinion devoted exclusively to
the reflection period and residence permits for trafficking victims386, aimed at advising the
Commission in relation to its participation in the negotiation of the European Trafficking Convention. After stating that the reflection period assists States in protecting victims’ rights and in
raising victims confidence in the State and its ability to protect them, which enhances the likelihood that they will cooperate with the authorities in the prosecution of traffickers387, the Expert Group recommends that the reflection period should be of not less than three months, considered as “a minimum time frame in which to ensure that the presumed trafficked person receives appropriate assistance and support […]”388. It also considers that during the reflection
period, a risk assessment should be conducted, and that these are “pre-requisites for the trafficked person to reach an informed decision about his/her options”389.
The Expert Group reiterated its views on the need to improve the normative framework on the
reflection period in a number of other opinions, and particularly in its comprehensive 2004
report. After highlighting that in addition to the two traditional purposes – recovery and reflection – a third purpose of this period is to enable authorities to determine whether or not the
person is a victim of trafficking390, the Group calls for a review of the Residence Permits Directive for it to include the granting of a reflection period of at least three months as soon as
381
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there is the slightest indication to suspect that a person may be trafficked391. On this point, a
few years later the European Commission also suggested to Member States to considered
amending the Directive for it to set “a specified length of reflections periods for victims”392.
However, none of these recommendations has triggered any amendment to the 2004 regulatory
framework as of today.
Another important point raised by the EU Experts Group is that “for a number of reasons, severing ties with the criminal circuit often takes the form of a gradual process rather than an immediate decision”393. This is particularly relevant when considering that the EU Directive allows Member States to terminate the reflection period at any time before its completion if it is
established that the victim has “actively, voluntarily and on his/her own initiative renewed contact with the perpetrators”394. On this delicate matter, GRETA took the same view than the EU
Expert Group. It criticized the stance taken by the EU Residence Permit Directive on this point,
highlighting that the reasons listed in Article 13(3) of the Convention as justifying the nonobservation of the recovery and reflection period by Parties do not include the re-establishment
of contact with the trafficker395, GRETA recommends that no termination of this period is carried out on the grounds that victims or potential victims have “actively, voluntarily and on their
own initiative renewed contact with the perpetrators”396, aware of the reality on the ground
where severing ties with traffickers is a delicate process that some victims can only carry out
progressively.
However, the recommendations made by the Experts Group in relation to the recovery and
reflection period have not been taken on board by EU institutions when adopting the Trafficking Directive. The failure to improve the normative framework adopted in 2004 in relation to
the reflection period has been identified as a major shortcoming of the Directive in terms of its
incorporation of a human rights-based approach, where criminal law interests have clearly prevailed397.
Finally, available data on the implementation of the recovery and reflection period in EU States
are not particularly encouraging. The number of victims provided with a recovery and reflec-
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tion period is low398. According to the latest data, to be found in a study by the EU Agency of
Fundamental Rights devoted to labour exploitation based on desk research and fieldwork in 21
EU countries, instruments such as the reflection period and the residence permit for victims of
trafficking are in many EU Member States implemented only to a fairly limited extent399.
4.2.3.

The European Court of Human Rights’ reference to the recovery and reflection period

In J. and Others, the Court describes the European Trafficking Convention as an instrument
adopted with the aim of “promoting a more human rights-centred and gender- and childsensitive approach to human trafficking than the Palermo Protocol, imposing higher standards
upon States Parties” on prevention, international cooperation and victim protection, where it
mentions the recovery and reflection period as one of the main mechanisms established by the
Convention in order to promote victims’ protection under this approach. This is an important
recognition of its value and centrality of this period under a HRBA.
In Chowdury, the Court more extensively refers to this mechanism and applies it to the facts of
the case. When criticizing the prosecutor’s main argument for dismissing the complaints of the
second group of workers, i.e. the fact that this group filed the complaint three weeks after the
shootings, the ECtHR rightly finds that argument untenable. It points at the prosecutor’s lack of
knowledge of the human trafficking regulatory framework, which provides for “a recovery and
reflexion period of a minimum of thirty days for potential trafficking victims to recover and
escape the influence of traffickers and take an informed decision on whether to cooperate with
the authorities”400. In fact, the reference to this period in the concrete circumstances of the case
is not appropriate. The three weeks that had elapsed between the incidents and the day the
workers filed a complaint cannot be considered as a recovery and reflection period, since that
period is to be granted by authorities once they identify a person as a victim or suspect a person
might be one. It does not refer to the time that elapses before that suspicion arises, as is the
case here. However, reference to it by the Court is still welcome to the extent that it highlights
the lack of any requirement of immediacy in victims’ referral of their situation to authorities
and, quite on the contrary, the need to allow them sufficient time to recover and take an informed decision about their possible cooperation with the authorities responsible for the investigation.
These references are indeed important, when we consider that the Court did not at all refer to
the recovery and reflection period in its previous trafficking case law. The fact that the Court
started integrating this concept in its 2017 case law reflects a positive evolution in the Court’s
reasoning, even if it is a very gradual, possibly too slow one, where the Court does still not
grasp the meaning and scope of some fundamental requirements of a HRBA under European
law. It is positive, however, to the extent that it reflects its awareness of the need to integrate
standards set out in the European Trafficking Convention in its assessment of States’ compliance with Article 4, and its willingness to do so, although to a still considerably limited extent.
As a matter of fact, the Court has regrettably still not reached the point where it reviews
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whether a State has offered the recovery and reflection period to victims upon suspecting their
trafficking victims’ status, as required under European standards.

5. Protection from further harm and the right to privacy
Victims who escape from their traffickers or are in the process of doing so generally find themselves in a situation of extreme vulnerability where they tend to be exposed to significant danger. In addition to possible physical and emotional traumas and the lack of resources that make
them especially vulnerable, they are generally exposed to the risk of intimidation, retaliation
and/or even of re-trafficking401. Therefore, protection of victims from further harm, in particular by their traffickers, is a key aspect of protection.
Victims’ right to privacy is an important component of protection from further harm, as the
failure to protect victims’ personal data and other information exposes them and members of
their family to an increased risk of intimidation and retaliation by their traffickers. It can also
cause humiliation and compromise not only their recovery but also their reintegration in the
country of origin or destination due to the stigmatization attached to trafficking402.
There is clearly a similarity between the principle of protection from further harm and the nonpunishment rule, where both aim to avoid victims’ exposure to further harm once they manage
to exit their trafficking situation. However, while the non-punishment principle is concerned
with re-victimization at the hands of the State, the principle of protection from further harm is
fundamentally concerned with protecting victims from further victimization by non-state actors: primarily by traffickers and their accomplices in the form of intimidation, retaliation or retrafficking, and secondly by members of the society who too often tend to further victimize
them in the form of discrimination, ostracism and socio-economic exclusion. This being said,
its relevance in relation to the conduct of State actors has also been confirmed by a number of
international bodies, where acts of intimidation, discrimination and even physical abuse at the
hands of those public officials whose duty is to protect victims are still too often taking place.
5.1. International instruments
5.1.1.

Universal instruments’

In relation to victims’ protection from further harm, the Palermo Protocol establishes some
mandatory requirements, although to a limited extend in relation to what a human rights perspective would require. It establishes:
Each State Party shall endeavour to provide for the physical safety of victims of trafficking
in persons while they are within its territory403

This is a relatively weak requirement. What is mandatory is only to “endeavour” to guarantee
that safety. However, it does oblige States parties “to actually take at least some steps that
amount to an ‘endeavour’ to protect safety”404. This Article should be read in conjunction with
other articles. On the one hand, Article 9(1)(b) requires States Parties to adopt measures to
“protect victims of trafficking in persons, especially women and children, from revictimization”. On the other hand, the requirements of Article 6(5) of the Protocol are additional to the obligations contained in Articles 24 and 25 of the Convention to provide assis401
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tance and protection to witnesses and victims respectively. These articles are of a mandatory
nature and provide a better protection to victims.
While the protection of witnesses as required under Article 24 is more far-reaching, Article 25
also includes binding requirements, in stronger terms than Article 6(5) of the Protocol: it establishes that “Each State Party shall take appropriate measures within its means to provide assistance and protection to victims of offences covered by this Convention, in particular in cases of
threat of retaliation or intimidation”. Therefore, Articles 6(5) and 9(1)(b) of the Protocol read
in conjunction with Article 25 of the Convention, make the protection of victims’ safety mandatory, in particular in cases of threats of retaliation or intimidation or where there is a risk of
re-victimization.
A specific requirement linked to victims’ safety relates to the protection of their privacy. If
their identity is not protected, they will be exposed to increased risk of retaliation and revictimization. Also, their chances of recovery and reintegration might be greatly compromised
by the suffering and stigmatization linked to public exposure405. This is one of the few aspects
of victims’ protection and assistance where the Palermo Protocol establishes a binding obligation that is not strictly related to victim’s participation in legal proceedings, even if the right to
privacy acquires greater relevance in this context. Indeed, the Palermo Protocol establishes that
States Parties “shall protect the privacy and identity of victims of trafficking in persons, including, inter alia, by making legal proceedings relating to such trafficking confidential” 406. While
a distinguished author interpreted this provision as focusing only on victims’ privacy in the
context of judicial proceedings407, I am not fully convinced by this view. This author refers to
the Legislative Guide on the Palermo Protocol as a document that confirms this interpretation.
It is true that when describing the type of measures that may be taken under this provision, this
guide only refers to protective measures in the context of judicial proceedings 408. However,
two elements speak in favour of a broader interpretation. First, at no point does the provision
nor the Legislative Guide say that the scope of this provision is limited to judicial proceedings.
Second, when listing the mandatory requirements under Articles 6 to 8 of the Palermo Protocol, the Legislative Guide omits the reference to judicial proceedings, describing it as a general
duty to “protect the privacy and identity of victims in appropriate cases and to the extent possible under domestic law”409. Therefore, the Legislative Guide interprets it as a broad commitment that goes beyond the judicial proceedings domain. The Special Rapporteur on trafficking
has also taken that view410.
What is clear is that the mandatory nature of this requirement is modulated by the reference to
“in appropriate cases and to the extent possible under its domestic law” at the beginning of this
provision411. This reference relates to the need to consider an appropriate balance with conflicting rights, such as, for example, the rights of the accused to a fair trial or the right of the media
to free expression412.
As far as the Trafficking Principles and Guidelines are concerned, Principle 8 establishes that
“States shall ensure that trafficked persons are protected from further exploitation and harm”
and that such protection is not be made conditional to the victim’s cooperation in legal pro405
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ceedings. Moreover, Principle 2 generally refers to States’ duty to act with due diligence to,
inter alia, protect trafficked persons. Guideline 6 further recommends that “appropriate protection and support … be extended to all trafficked persons without discrimination”, and that this
is central in order to break the trafficking cycle413. In addition to specific protection measures
linked to legal proceedings, this Guideline establishes the general duty to “ensure that trafficked persons are effectively protected from harm, threats or intimidation by traffickers and
associated persons. To this end, measures should be adopted in order to avoid public disclosure
of the identity of trafficking victims”414. Indeed, their privacy should be respected and protected to the extent possible, without giving false or unrealistic expectations regarding the capacities of law enforcement agencies in this regard, while taking into account the right of any accused person to a fair trial415. Also, it establishes States’ duty to provide a safe and adequate
shelter416, a key requirement in terms of victims’ protection from further harm.
Importantly, the Guidelines also refer to an aspect that is not being considered by any other
instrument: the need to implement “measures to ensure that ‘rescue’ operations do not further
harm the rights and dignity of trafficked persons”417. According to this guideline, such operations should only take place when the protection of trafficked persons from further harm has
been provided for, that is to say only once “appropriate and adequate procedures for responding to the needs of trafficked persons released in this way have been put in place”418. It can be
argued from the rest of the standards provided for under the Principles and Guidelines that rescue operations can only take place when, at the minimum, the physical safety of victims during
the operation is guaranteed, appropriate and safe accommodation has been organized and
measures for the protection of victim’s privacy have been put in place.
Finally, the ILO Recommendations supplementing the ILO 2014 Protocol address victims’
protection from further harm recommending that States exercise “reasonable efforts to protect
the safety of victims of forced or compulsory labour as well as of family members and witnesses, as appropriate, including protection from intimidation and retaliation for exercising
their rights under relevant national laws or for cooperation with legal proceedings” 419, while
under a separate heading it also refers to the “protection of privacy and identity”420 of victims.
Identifying a priori the exact content of the obligation to protect the victim from further harm
is difficult, since it will depend on the particular circumstances of each case. Measures may
include moving the trafficked person out of the place of exploitation to a place of safety and
attention to the immediate medical and psychological needs of the trafficked person. It may
also include specific physical protective measures to protect from retaliation421. In certain cases, these measures will possibly have to be applied to family members or other persons, such as
informants or personnel of support entities, who could potentially be harmed or intimidated by
traffickers422.
Clearly, the due diligence principle will play a key role in assessing whether States have acted
in an appropriate way, i.e. have taken all measures that they could have reasonably taken to
protect an actual or potential victim from further harm. The State cannot be required to guaran413
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tee that any further harm to the victim will be avoided, since this may depend from various risk
factors that are not under the control of the State. Therefore, compliance with its obligation to
use all available instruments and means to protect the victim from further harm will be assessed against the due diligence standards. Principle 8 of the Trafficking Principles and Guidelines rightly refers to this duty to exercise due diligence when protecting victims, a duty that is
generally imposed by international human rights law.
5.1.2.

Regional instruments

Like on many other subject matters, the ASEAN Trafficking Convention includes two provisions that are identical to the corresponding provisions of the Palermo Protocol on the protection of victims’ safety and privacy423. As far as the European Trafficking Convention is concerned, it establishes a general obligation to “take due account of the victim’s safety and protection needs”424, as soon as there are reasonable grounds to suspect that a person might have
been trafficked425. While it might be rightly criticized that the Convention fails to elaborate any
further on this duty, the Explanatory report provides some additional explanation. It states that
it is essential to provide assistance measures that take victim’s safety fully into account where,
for example, the address of any accommodation needs to be kept secret and the accommodation must be protected from any attempts by traffickers to recapture the victims, including by
applying strict rules on visits from outsiders426. The protection of victims and witnesses from
retaliation and intimidation in the context of judicial proceedings is the object of a separate
article, which provides for more specific measures427.
The Convention is much more detailed in relation to the duty to protect private life. A separate
article devoted to it requires States party to “protect the private life and identity of victims” and
lays down a number of measures for achieving that objective. First, victims’ data should be
processed and stored in the manner prescribed in the CoE Privacy Convention428. The latter
establishes that personal data are to be stored only for specified lawful purposes and are not to
be used in any way incompatible with those purposes, and also provides that such data are not
to be stored in any form allowing identification of the data subject or for any longer than is
necessary for the purposes for which the data are recorded and stored429.
Second, States shall consider the adoption of measures aimed at encouraging the media to protect the private life and identity of victims, in accordance with Article 10 of the ECHR430.
Third, it sets higher standards in relation to child victims, where States parties shall ensure that
details allowing their identification are not made public by the media or any other means, with
some exceptions431. Finally, in the course of judicial proceedings, States shall take the necessary measures to ensure the protection of victims’ private life and identity, in addition to their
safety and protection from intimidation432.
As far as the Trafficking Directive is concerned, protection measures are only provided for in
the framework of victims’ participation in criminal investigations and proceedings433. The only
423
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reference to victims’ safety and protection from further harm that is not made conditional upon
participation in criminal proceedings is the requirement that safe accommodation is provided434, which is clearly insufficient to cover trafficking victims’ protection needs. The failure to
provide for the protection and safety of victims who do not participate in criminal proceedings
is in full contradiction with the human rights-based approach to trafficking the Directive purports to assume. It is an additional element that contributes to raising serious doubts on the
extent to which the directive truly engages with a human rights-based approach.
However, other EU law instruments partly contribute to fill this gap. The Victims Directive,
which addresses the rights, support and protection of victims of crime without restricting it to
victims participating in criminal proceedings - as opposed to the Council Framework Decision
2011/220/JHA it replaces -, provides additional protection requirements. Firstly, the directive
reiterates the non-conditionality principle435. Secondly, it includes various provisions on victim
protection. The body of the text provides for specialist support services to be offered to victims
with specific needs, which should include, at the minimum, accommodation for victims in need
of a safe place due to an imminent risk of secondary and repeat victimisation, of intimidation
and of retaliation, as well as targeted and integrated support for victims of sexual and genderbased violence436. Moreover, the Preamble refers specifically to victims of human trafficking,
indicating that they tend to experience a “high rate of secondary and repeat victimisation, of
intimidation and of retaliation”, and that particular care should be taken when assessing whether such victims are at risk of victimisation, intimidation and of retaliation, adding that “there
should be a strong presumption that those victims will benefit from special protection
measures”437.
Beyond protection measures that are specific to victims’ participation in judicial proceedings,
the 2012 directive establishes a general right to protection under Article 18. This right requires
States to ensure that measures are available to “protect victims and their family members from
secondary and repeat victimisation, from intimidation and from retaliation, including against
the risk of emotional or psychological harm” and that when necessary, such measures must
include procedures established under national law for the physical protection of victims and
their family members438. To achieve this, under this Directive States committed to conducting a
“timely and individual assessment” to identify specific protection needs as well as to determine
whether and to what extent victims should benefit from special protection measures in the
course of criminal proceedings439. In that context, particular attention should be paid to victims
of severe crimes, which include human trafficking440. In certain cases, these measures will possibly have to be applied to family members or other persons who could potentially be harmed
or intimidated by traffickers441. The Victims Directive thus provides for a broad right to protection that encompasses the risks of both the physical and the emotional or psychological harm.
The Residence Permits Directive adds up to this regulatory framework, establishing that during
the reflection period, “Member States shall take due account of the safety and protection needs
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of the third-country nationals concerned”442. At the expiry of the reflection period, this protection requirement will apply again only for victims who will have been granted a residence
permit443.
With regard to the right to privacy, the Preamble to the Victims Directive establishes that protecting the privacy of the victim can be an important means of preventing secondary and repeat
victimisation, intimidation and retaliation and can be achieved through a range of measures
including non-disclosure or limitations on the disclosure of information concerning the identity
and whereabouts of the victim. However, measures set out in the body of the text are not farreaching, where Article 21 devoted to this subject mainly focuses on guaranteeing that privacy
during criminal proceedings, with more stringent protection requirements for children. Outside
that context, it establishes a general duty for EU Member States to encourage the media to take
self-regulatory measures, with full respect for freedom of expression and information and freedom and pluralism of the media 444, which is a relatively weak obligations. In that context, the
Preamble indeed recalls that “Measures to protect the privacy and images of victims and of
their family members should always be consistent with the right to a fair trial and freedom of
expression, as recognised in Articles 6 and 10, respectively, of the European Convention for
the Protection of Human Rights and Fundamental Freedoms”445.
5.2. International non-judicial bodies’ pronouncements
Under this section, we examine the position taken by international non-judicial bodies on
States’ duty to protect trafficking victims from further harm, while section 5.3. is devoted to
pronouncements by judicial bodies in this area, in particular by the European Court of Human
Rights.
5.2.1.
5.2.1.1.

Protection from further harm
Universal bodies’ broad focus, in particular on protection in destination countries

Reinforcing the duties established under the Palermo Protocol and its mother Convention, the
Working Group on Trafficking took the view that States should develop and apply minimum
standards for the protection of victims and “adopt a human rights-based approach to victim
protection and assistance that is not contingent on the citizenship and immigration status of the
victim”446. Singling out aspects of particular importance, it also called upon States to have necessary guidelines for victim rescue, where harmonized criteria for action should guide law enforcement authorities to take necessary measures that avoid re-victimization in the context of
rescue operations447, and to create a safe environment that allows for victim’s rehabilitation448.
Finally, it recalled a fundamental aspect of the non-conditionality principle, according to which
States should “ensure victims are provided with immediate support and protection, irrespective
of their involvement in the criminal justice process”449.
A basic requirement in terms of safety and protection from further harm is the availability of
safe houses for victims of human trafficking. Concerns in relation to the absence of such safe
442
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houses has been raised by both treaty bodies 450 and special procedures451 in relation to many
countries. For example, the Special Rapporteur on the human rights of migrants has referred to
the particularly serious situation of foreign child victims in the United Kingdom. A significant
number of possible child victims of trafficking may reportedly become unaccounted for by the
local authorities and are allegedly often re-trafficked or subjected to further exploitation452. In
that context, the Special Rapporteur expressed concern about the capacity of that country’s
authorities to provide comprehensive protection to child victims of trafficking, including safe
accommodation, following reports that foreign trafficked child victims are rarely provided with
a full needs assessment, unlike British children, and that they are routinely accommodated in
hostels rather than in specialized shelters or foster care, even when they are severely traumatized and at risk of further harm by traffickers. The Rapporteur thus called upon the United
Kingdom to ensure appropriate training is given to law enforcement officials on the protection
of trafficking victims and to incorporate into national policies, plans and programmes the Trafficking Principles and Guidelines453.
The recommendations adopted by human rights bodies in the context of protection from further
harm mainly concern the provision of safe housing and assistance454, that age-determination
procedures for trafficked children be conducted in a safe manner455, and guarantees in relation
to the safe return of victims to their country of origin, including appropriate risk assessments456, victims’ return being a major challenge in terms of expositing victims to further harm
in the form of retaliation, social stigmatization and re-trafficking457. On the former, the Special
Rapporteur on trafficking has alerted that the lack of adequate services, such as shelter, health,
psychological and legal services places victims at an increased risk of being re-trafficked458.
On the latter, the Special Rapporteur on violence against women has urged States to refrain
from sending trafficking victims back to their country of origin unless an individualized risk
assessment demonstrates that the victim can be safely repatriated and only where adequate
provisions are made to ensure that the victim can be reintegrated without re-victimization in
450
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the country of origin459. Recommendations also refer to the need to avoid re-victimization of
any kind460, and specifically in relation to judicial procedures by guaranteeing adequate protection of the victim and family members during proceedings and seeking not to aggravate their
traumatic experience461. Protecting victims from re-victimization in the form of re-trafficking
has been referred to by CEDAW, although only of few occasions462.
While it became apparent from the analysis provided in the last paragraph that the CRC issued
significantly more recommendations on this topic than other Committees, the CMW also comprehensively addressed this topic. It urged, for example, Algeria to make available safe and
adequate shelters that meet the needs of trafficking victims, to ensure that the involvement of
victims in judicial proceedings is not prejudicial to their rights, dignity or physical and psychological well-being, and more generally to effectively protect trafficked persons from harm,
threats or intimidation by traffickers and associated persons463. CEDAW specifically referred
to the provision of opportunities for the integration into society of trafficking victims and the
granting of a temporary residence permit as the best way to avoid re-victimization464.
The Special Rapporteur on trafficking has also urged States that in the process of identifying
trafficking victims, basic ethical principles must be used in caring for and interviewing victims,
“the most fundamental being not to harm or scare the victim, and to ensure his or her safety,
privacy and confidentiality”465. Finally, she has drawn the attention on violence – including
sexual violence – and intimidation directly perpetrated by public officials, where the victim’s
physical and psychological integrity and safety are threatened or seriously infringed not by
traffickers but by the same public officials who are in charge of protecting victim’s safety466.
5.2.1.2.

European bodies’ broad focus, including on the impact of anti-migration policies

GRETA has extensively addressed the issue of victims’ protection from further harm. In the
context of victims’ participation in criminal investigations and proceedings, for example,
GRETA’s monitoring work highlights that while the legislation of most countries envisages
measures designed to protect victims and witnesses during the criminal justice process, it is
rare for measures such as hiding the identity of a witness or preventing her/him from meeting
the perpetrator to be applied during the investigation of trafficking cases467. In 19 countries,
GRETA has urged State’s authorities to make full use of the measures that are indeed available
to protect victims and witnesses of trafficking and to prevent intimidation during the investiga459
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tion and during and after the court proceedings. In Belgium, for example, the legislation provides for victim anonymity, taking statements via audio-visual media, hearings via video-link,
change of residence and change of identity. However, as of 2015 only one victim of trafficking
had benefitted from this type of protection foreseen for any witness who is considered to be
under threat468. Also, only few countries provide for protection measures that are specific to
victims of trafficking, such as Ireland or Romania469.
The EU Experts Group has provided some more details on the type of protection measures that
may constitute and appropriate response to protection needs of victims in the context of judicial proceedings. It recommended that a risk assessment be carried out from the first contact
with authorities, since trafficked persons are at risk from that very first contact, and should
constantly be reviewed470. Also, risks to close friends and family need to also be assessed. Protection measures should include a safe accommodation and practical measures such as mobile
phones with immediate access to police numbers, police escort to court, separate entrance to
court and waiting areas and testimony through video link or behind screens 471. However, procedures must guarantee that the right to a fair trial for the accused is upheld, where the Group
refers to relevant case law of the ECtHR on this matter472.
In addition to these safety aspects that tend to be more commonly addressed and less controversial, GRETA has drawn the attention of States on another key element that compromises
victims’ protection from further harm: migration policies. GRETA devoted its Fifth General
Report to the protection of trafficking victims in the context of the current increased migration
flows and refugee crisis. Highlighting that States parties to the European Trafficking Convention must uphold their commitment to protect victims of trafficking, it urged them to ensure
that migration policies and measures to combat migrant smuggling do not put at risk the lives
and safety of trafficked people and do not prejudice the application of the protection and assistance measures provided for under the Convention473. Clearly, policies that predominantly focus on curbing irregular migration and the influx of asylum seekers seriously compromise the
right of trafficked persons that come into contact with public authorities to be properly identified and protected from further harm by trafficking networks.
In that context, GRETA found that such protection might be seriously compromised by a deficient capacity to process asylum applications and to detect potential trafficking victims among
asylum seekers, irregular migrants and unaccompanied foreign minors 474. Particular concerns
have also been raised on the possible failures in the identification of possible trafficking victims among irregular migrants in reception centres for migrants. In Italy and in Spain, for example, GRETA has raised concerns at failures in the identification system whereby possible
trafficking victims among irregular migrants face forced returns with the risk this entails for
their safety475. Misidentification might also be due to the misuse of expedited removal procedures, where the time is too limited to assess individual cases476. In other cases, trafficking
468
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victims are properly identified but still wrongfully deported because of a failure to adequately
assess the risks they face upon return477.
More generally, the need for individual risk assessments and for a clear institutional and procedural framework for the return and repatriation of victims of human trafficking, having regard
to their safety, protection and dignity, are key requirement GRETA constantly refers to in its
country monitoring activity478. In that context, it also calls upon States to interpret Article 32 of
the European Trafficking Convention broadly, understanding it as a basis for international cooperation not only in the area of criminal proceedings, but also in protecting and assisting victims. On that basis, States should significantly improve their cooperation with a view to guaranteeing that the principle of non-refoulement is being upheld and to enabling the returning
State to make a more accurate individual risk assessment on whether it is in fact safe to return a
trafficked person to her/his country of origin479.
The principle of non-refoulement is clearly central to the issue of victim’s protection from further harm in relation to situations where authorities intend to repatriate a trafficked person to
his or her country of origin, as will be addressed in more details in the next Chapter480. The EU
Experts Group also addressed the issue of the safe return of victims and the need for previous
risk and needs assessment in a comprehensive manner481.
5.2.2.
5.2.2.1.

Protecting victims’ privacy
A generally weak focus at the universal level

The Working Group on trafficking has on two occasions invited States parties to the Palermo
Protocol to ensure that appropriate procedures are in place to protect the confidentiality and
privacy of victims of trafficking482. However, no particular emphasis has been put on this aspect. Similarly, UN treaty bodies have addressed the issue of victims’ privacy to a much lesser
extent than other aspects that concern victim protection483. In fact, the only Committee that
devoted considerable attention to this matter is the CRC, in particular regarding the protection
of child victims in the context of judicial proceedings. In a number of countries, the CRC observed that questioning and legal processes for child victims often include inadequate safe477
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guards for their privacy, and urged relevant States to develop child-friendly procedural rules
that fully protect children’s privacy, dignity and safety484. It also recommended the adoption of
a comprehensive integrated approach that includes legislation and a national strategy to protect
the rights and interests of child victims of offences under the OPSC485.
But the CRC has also addressed concerns related to the need to guarantee children’s privacy
outside the judicial context. In some countries, it has pointed to the fact that the protection of
the privacy and the safety of children victims of offenses under the OPSC are not ensured and
that the media do reveal the identity of either victims or perpetrators of such crimes486. Interestingly, the CRC goes beyond the Special Rapporteur on trafficking’s recommendations on this
topic – examined below –, recommending that in order for the child to have his or her privacy
fully respected, no information should be published that may lead to the identification not only
of the child victim but also of the perpetrators487. Finally, it has repeatedly called upon States
to train law enforcement officials, social workers and prosecutors on how to receive, monitor,
investigate and prosecute cases in a child-sensitive manner that respects the privacy of child
victims488.
This being said, the Special Rapporteur on trafficking is surely the body that explored the right
to privacy and confidentiality more comprehensively. In its thematic report devoted to the
identification, protection and assistance to trafficking victims, she addresses the duty to ensure
victims’ privacy and confidentiality as a main component of victims’ safety489. She recalls that
this is one of the few protection requirements that are binding under the Palermo Protocol,
which entails protecting the privacy and identity of victims including in the context of legal
proceedings, but not limited to that context490. However, States’ practice is in many instances
still far from complying with these standards. At the end of her report on identification, protection and assistance to victims, the Special Rapporteur concludes:
Perhaps what is more disturbing to the Special Rapporteur is that screening procedures often do not comply with the rights-based approach and sometimes woefully fail to respect
the right of victims to privacy and confidentiality […]491.

One of the consequences of that failure by public authorities is that stories of the victims along
with their identities often make news headlines, adding to the post-traumatic stress disorder of
many of them492. Indeed, while the media are a key actor in terms of sensitizing the society on
the issue of trafficking, in many instances they also contribute to stigmatizing human trafficking victims in general, while in other cases they fail to adequately protect the privacy of individual victims, with the serious consequences this entails for their safety and well-being493. In
that context, the Special Rapporteur has called upon States to:
484

CRC, Concluding Observations on the Benin (2016), CRC/C/BEN/CO/3-5, para 37(b); Concluding Observations on Lao People's Democratic Republic (2015), cit., para 35; Concluding Observations on Iraq (2015),
CRC/C/OPSC/IRQ/CO/1,
para
27(c);
Concluding
Observations
on
Burkina
Faso
(2013),
CRC/C/OPSC/BFA/CO/1, para 34; Concluding Observations on the Republic of Korea (2012),
CRC/C/KOR/CO/3-4, paras. 82(e) and 83;
485
CRC, Concluding Observations on Lao People's Democratic Republic (2015), cit., para 36.
486
See, for example, CRC, Concluding Observations on Greece (2012), CRC/C/OPSC/GRC/CO/1, para 32(b).
487
Ibid., para 33(b).
488
CRC, Concluding Observations on Chile (2007), CRC/C/CHL/CO/3, para 70(f); Concluding Observations on
Kenya (2007), CRC/C/KEN/CO/2, para 66(h); Concluding Observations on Honduras (2007),
CRC/C/HND/CO/3, para 79(e).
489
Special Rapporteur on trafficking, Report to the General Assembly 2009, para 41.
490
Ibid., para 42.
491
Ibid., para 91.
492
Ibid.
493
Special Rapporteur on trafficking, Report to the Human Rights Council 2014, para. 97. In Malaysia, for example, the Special Rapporteur has expressed concerns that images and photographs of trafficking victims regularly

295

intensify efforts to raise awareness of trafficking in persons among journalists, and train
them in accurate reporting and respect for the privacy of trafficked persons, so that the media do not disseminate information that distorts the realities of human trafficking and increases stigma for victims494.

In order to avoid this, the Special Rapporteur encourages States to adopt legislation and guidelines that protect confidentiality of trafficking victims, and to make sure that these laws foresee
sanctions of breaches of confidentiality and are implemented in practice495. In that context, it
denounced domestic laws that compromise the right to privacy in the name of countertrafficking efforts, urging States to struck a proper balance between what may sometimes be
competing interests, ensuring that “anti-trafficking measures do not operate to violate human
rights”496.
Also, the Special Rapporteur has drawn attention to the fact that visa titles that specify the trafficked status of the holder potentially stigmatize victims by affecting their ability to find employment and integrate into communities of destination countries. It this context, it recalled
that “a human rights-based approach requires placing the needs of all victims at the core of any
response, and visa titles should be adjusted accordingly so as not to inhibit victims’ recovery
and rehabilitation”497. Accordingly, she recommended that authorities “reconsider visa titles to
avoid stigmatization and to ensure confidentiality and respect for the privacy and dignity of
victims of trafficking”498.
Referring to yet another area where violations of the right to privacy may occur, the Special
Rapporteur recalled that privacy and confidentiality must also be respected in the context of
victims’ counseling services499.
Finally, the duty to protect the safety and privacy of victims and their families before, during
and after relevant proceedings is an essential piece of protection framework500. Failures in that
regard may seriously impact not only on victims’ well-being but also on the fight against impunity for trafficking offences. As the Special Rapporteur underlined, on many occasions victims change their mind about participating in criminal proceedings in order not to endure further stigmatization or because of pressure and intimidation from traffickers. This is mainly due
to the fact that legal procedures on witness protection and confidentiality during in-court proceedings are violated501. The importance of avoiding contact between the victims and their
traffickers during judicial proceedings because of the risk of intimidation and because of the
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ent Rapporteur on human trafficking when discussing concrete cases of judicial prosecution in
Belgium502. In order to address this pressing issue, the Special Rapporteur refers to a number of
good practices, such as specific protective measures adopted in the United States where prosecutor devote attention during interviews to avoid disclosing potentially identifying information
about victims and make special arrangements, including with members of the media, to address
privacy concerns in public court proceedings503.
5.2.2.2.

European bodies’ engagement with victim’s privacy

In 2004, the EU Experts Group already highlighted that data protection was an extremely sensitive issue since any failure to protect trafficked persons personal data could pose a direct and
serious threat to their life, health and safety. It recommended that any exchange of personalised
data has to be based on strict data protection protocols and regimes, and that regulations should
be in place to ensure the confidentiality of the client counsellor relationship, as requirement
that was also highlighted by the Special Rapporteur on trafficking. It drew the attention on the
need to protect counsellors from any obligation to pass on information to third parties without
the consent of the trafficked person, and invited States to consider the need to criminalize the
unauthorised use of data504.
In the context of criminal investigations and proceedings, the Experts Group urged States to
adopt measures to ban the media from publishing details likely to lead to the identification of a
trafficked person, including name, address or photograph, where such publication could lead to
risk to the trafficked person, and that this should always be banned in cases involving sexual
exploitation. The Group is very specific in pointing to the need that bans apply from initial
identification of the trafficked persons (for example during raids) to beyond the conclusion of
court proceedings. Moreover, the ban should also relate to passing details to the media, not
only in the country of destination, but also in the country of origin of the trafficked persons,
which should be prohibited by specific legislation505.
More broadly, the Group invites States to develop strict guidelines for the collection, sharing
and dissemination of personal information of trafficked persons, bearing in mind two important
requirements: the privacy rights of trafficked persons and the security implications of information sharing506. The Experts Group thus emphasizes an important point: privacy and confidentiality are not only relevant for their implications in terms of the victim’s and her/his family’s safety, but also because of the value of privacy per se, irrespective of any security implications. Privacy is a fundamental value and a right that must be respected per se, in particular
because of its implications on private life and family life.
As far as GRETA is concerned, an analysis of its reports demonstrates that the level of attention it devotes to victims’ privacy has increased. While in the first round of evaluation, reports
only focused on this issue in the context of judicial proceedings, reports issued under the second round include a separate heading specifically devoted to the protection of private life. Under that heading, the normative framework on privacy and its level of implementation are systematically reviewed. However, this increased attention does not translate into the expression
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of particular concerns in this area. GRETA’s review of the protection of private life under Article 11 of the European Trafficking Convention does generally not raise particular concerns,
where GRETA is satisfied that legislation on data protection in States parties to the Convention
is generally appropriate. In most cases, it fails to address recommendations to States on this
matter507.
As far as the areas where some concerns have been identified, GRETA has put emphasis on the
violation of victim’s privacy in shelters. In the context of its visits, it reported disrespect for
victims’ privacy in certain shelters, and stressed the need for greater awareness among staff
working with victims of trafficking as regards the need to respect the confidentiality of victims’ personal data and victims’ privacy508.
However, the issue that deserved most of GRETA’s attention is the protection of child victims’
privacy and confidentiality. In its latest general report devoted to child trafficking, GRETA
confirms the general trend outlined above: the protection of the private life and identity of child
victims is not a particular concern in most countries it evaluated so far under the second evaluation round509. GRETA only refers to serious shortcomings in relation to Romania. In the context of judicial proceedings, while trafficking cases in which children are involved are dealt
with in closed court hearings, in cases where both adults and children are involved the case is
heard in open court sessions510. Also, while the law guarantees the protection of the privacy
and identity of trafficked children and adults, GRETA has expressed concerns at reports that
personal data of victims can be found on publicly available judiciary websites, urging the Romanian authorities to abandon this practice511. It appears that child victims are often intimidated or threatened by traffickers or their associates, that they are questioned in the presence of
traffickers and may even be cross-examined by traffickers512. In light of such disturbing practices, GRETA has called upon Romanian authorities to make full use of available protective
measures for adult and child victims to prevent intimidation, including by making use of the
Guidelines of the Committee of Ministers of the CoE on child-friendly justice513. GRETA also
addressed similar recommendations to Belarus514.
5.3. The European Court of Human Rights’ narrow approach to protection needs.
The obligation to remove a trafficking victim from the risk of harm has been addressed by the
ECtHR in its case law under a broad angle, which encompasses preventive and reactive aspects
and addresses the close relationship between protection from further harm and identification.
From that perspective, protection from further harm should happen both before and after identification, that is to say as soon as there are reasons to suspect that a person might have been
trafficked, and after a person has been identified as a such.
We already referred to the fact that in Rantsev, the Court established that in order for a positive
obligation to take protective measures to arise in the circumstances of a particular case, it must
be established that:
507

See, for example, GRETA Report on Austria 2015, paras 125-126; GRETA Report on the United Kingdom
2016, paras 211-214; Report concerning the implementation of the Council of Europe Convention on Action
against Trafficking in Human Beings by Poland, GRETA(2017)29, 2017 (GRETA Report on Poland 2017), paras.
132-133; Report concerning the implementation of the Council of Europe Convention on Action against Trafficking in Human Beings by Belgium, GRETA(2017)26, 2017 (GRETA Report on Belgium 2017), paras. 132-133.
508
GRETA Second General Report 2012, para 57.
509
GRETA Sixth general report 2017, para 136.
510
GRETA Report on Romania 2016, paras. 129 and 195.
511
Ibid., para 129.
512
Ibid., para 195.
513
Ibid., para 197.
514
GRETA Report on Belarus 2017, paras. 199-201.

298

State authorities were aware, or ought to have been aware, of circumstances giving rise to a
credible suspicion that an identified individual had been, or was at real and immediate risk
of being, trafficked […].515

If the answer is affirmative, the Court will find a violation of the prohibition of trafficking under Article 4 of the ECHR where the authorities failed to take appropriate measures within the
scope of their powers to remove the individual from that situation or risk – and thus to expose
him or her to further harm -, but only to the extent that these measures where reasonable, i.e.
did not impose an impossible or disproportionate burden on authorities516. That duty has been
adequately applied in Rantsev and Chowdury, where the respective States were found responsible for failing to protect the victims while being “aware of circumstances giving rise to a
credible suspicion” that victims had been trafficked. On the contrary, L.E. highlighted a regressive trend in that respect, where that duty was recognized in principle but not appropriately
applied to the fact of the case. The failure of authorities to identify and protect the victim from
further exploitation during the two years she continued to be forced into prostitution despite
several contacts with authorities and their awareness that she was a young Nigerian woman in
an irregular situation practising prostitution was not considered by the Court as a violation of
their duty to protect the victim as described above517. This is indeed a serious regressive trend,
which will hopefully not be followed by the Court in its future case law.
This being said, does the mentioned duty to remove persons from the situation or risk of trafficking in the presence of a credible suspicion cover everything that is required from a State to
avoid further harm to trafficked person? The answer is negative. What the Court says is that the
person should be removed from a trafficking situation as soon as suspicions arise: this is an
essential duty, but only an initial and therefore insufficient component of the duty to protect
from further harm. Once the person has been removed from the situation of trafficking or risk
thereof, what the Court’s so-called “foreseeable risk test” does not address is what should be
done to avoid further harm after a person has been removed or rescued. While this appears to
be central to the duty under review, the Court only provides few elements in relation to that
stage, where what should be addressed is the harm that can take place after the person has been
removed from the exploitative situation and should be placed under the protection of the State.
The Court only very generally referred to protection and assistance measures. In L.E., the immediate referral of the victim to specialized anti-trafficking police services for them to start an
investigation, the termination of the deportation procedures, the granting of a residence permit
and the official recognition of the status of trafficking victim by judicial authorities were identified as good practices by the Court in terms of operational measures to protect the victim,518
while the nine months’ delay between Ms. L.E.’s self-identification and the official recognition
of her status was considered to violate the positive obligation to adopt operational measures to
protect her because of the negative impact it had on her, in particular because she continued to
be detained for three months after her self-reporting519. In this case, further harm was indeed
inflicted at the hands of the State in the form of detention, which was not singled out up by the
Court.
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In J. and Others, the Court considered as appropriate measures to protect the victim the fact
that they were immediately considered as potential trafficking victims, that they were granted
residence and work permits, that they were supported by a specialized NGO and that a personal
data disclosure ban was imposed. Among the mentioned measures, the latter is the most relevant under this heading. The right to privacy and to confidentiality of personal data has been
referred to by the Court as one of the elements that contribute to fulfil the State’s duty to adopt
operational measures to protect victims.
However, the Court’s reasoning is still too weak on these aspects. First, it does only list the
personal data disclosure ban as a good practice in one case, ignoring it in the others. This
means that the Court does not consider this as a requirement. One thing is for the Court to list a
measure among the ones that contribute to fulfil a duty, and a significantly different thing is to
verify in any given case whether that measure has been taken and consider that the State has
violated its positive obligation to protect the victim in case it has not been adopted. The Court
has never done the latter. In Chowdury, for example, the Court fails in the overall to assess
whether protective measures had been implemented520, which is of particular concern. It is
suggested that a proactive assessment of whether measures have been taken to protect victims
from further harm should be undertaken by the Court in all cases where it is alleged that a State
has failed to comply with its duties to protect a victim of trafficking under Article 4 ECHR.
Second, in the context of its regressive trend whereby in its latest human trafficking judgments
the Court fails to assess the adequacy of the national legal and administrative framework, the
Court has failed to assess whether the normative framework provides for adequate protective
measures for victims. As a consequence, one may easily conclude that in a context where the
normative framework on protective measures is not reviewed and where the adoption of protective measures in concrete cases is only occasionally and partially reviewed, States can be
quite sure that a failure to guarantee victim’s right to privacy or to protection from other forms
of further harm will not be taken up by the Court.

6. Assistance and reintegration
Assistance to victims is a key component of a human rights-based approach to trafficking that
focuses on upholding victims’ rights and building their capacity to recover and build a new
life. There are essentially two phases into that process: the provision of timely assistance to
victims in a first short time emergency phase aimed at an initial recovery, and a long-term
phase aimed at her/his rehabilitation and reintegration into society. Reintegration has been described as the process of recovery and socio-economic inclusion following a trafficking experience, which includes “settlement in a safe and secure environment, access to a reasonable
standard of living, mental and physical wellbeing, opportunities for personal, social and economic development, and access to social and emotional support”521. Others have added a dynamic two-way approach to this concept, highlighting the need for mutual accommodation not
only by the migrant/trafficked persons but also by the residents of the destination country522, an
520
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aspect that is generally not considered in anti-trafficking strategies.
Reintegration, however, does not only take place in the country of destination, it does also take
place in the country of origin, and generally more often so since most countries still prevalently
take an approach that prioritizes return. Beyond the concerns linked to States’ excessive focus
on return, the provision of assistance and support for the reintegration of trafficking victims in
their country of origin in the context of a safe and preferably voluntary return is another important aspect of a human rights-based approach to assistance523.
Under a human rights-based approach, empowerment is central to any reintegration process,
which should thus be based on supporting victims to develop skills toward independence and
self-sufficiency, and to be actively involved in their recovery and reintegration 524. Importantly,
any assistance and reintegration process should consider that for many trafficked persons finding income-generating opportunities is their primary focus, where economic factors, either in
the form of pressing needs or economic aspirations, are often at the origin of the process that
led them to be trafficked and exploited525. Generally, they continue to be a very pressing concern and thus a key aspect to be addressed for reintegration policies to have the slightest prospect of success.
6.1. International instruments
6.1.1.

Discretionary assistance under universal instruments

The Palermo Protocol, the European Convention and the European Directive all refer to the
adoption of assistance and support measures for trafficking victims 526. The main difference
between them lies in the fact that the last two make their adoption mandatory, while the Palermo Protocol only calls upon States to “consider implementing measures” for the physical, psychological and social recovery of victims. Here again, the weak engagement of the Palermo
Protocol with the measures required to enable victims to recover physically and psychologically from their traumatic experience, and thus to empower them to regain control over their life,
reflects the failure of the Protocol to incorporate a human rights-based approach to trafficking.
While Palermo Protocol’s provisions relating to criminal justice are mandatory, the nonmandatory nature of a substantial part of the protection and assistance provisions has been
strongly criticized both by scholars527 and UN organizations and bodies528.
However, the non-binding nature of Article 6(3) might be counterbalanced by Article 25 of
UNTOC that sets out a duty to assist and protect victims of offenses covered by the Conven-
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tion in binding terms529. Clearly, Article 6(3) only adds up to Article 25 of the Convention and
must be read in conjunction with it, as confirmed by the Legislative Guide530. We therefore
suggest a reading whereby the provision of assistance to trafficking victims is indeed binding
under the Palermo Protocol – based on a reading in conjunction with Article 25 UNTOC -, but
the exact content of this duty – i.e. which of the measures described under Article 6(3) must be
applied – remains within the State’s discretionary power.
As far as other measures are concerned, the ILO 2014 Protocol makes the adoption of effective
measures for victims’ “recovery and rehabilitation” and of “other forms of assistance and support” binding. However, the content of these measures is only addressed in the supplementing
Recommendations. The latter introduce the distinction between two types of measures that was
first established in the European Trafficking Convention, as will be discussed below: on the
one hand, measures to meet the needs of victims for immediate assistance, and, on the other
hand, measures to meet the needs of victims for long-term recovery and rehabilitation. Without
specifying which measures are of an immediate character and which ones are of a long-term
one, the Recommendations refer to the provision of adequate and appropriate accommodation
and health care, which includes both medical and psychological assistance, the provision of
special rehabilitative measures for victims of forced or compulsory labour, including those who
have also been subjected to sexual violence, and material assistance. It also calls for social and
economic assistance, including access to educational and training opportunities and access to
decent work531.
Turning to the Trafficking Principles and Guidelines, Principle 8 calls upon States to ensure
that trafficked persons “have access to adequate physical and psychological care”532, which is
not made conditional on their cooperation with authorities, as already discussed, while Principle 10 states that child victims shall be provided with “appropriate assistance and protection”,
taking into account their special vulnerabilities, rights and needs. A number of Guidelines focus on specific content of such care and assistance. Under guidelines 6(1) and 6(2), States and
others should consider ensuring the availability of “safe and adequate shelter that meets the
needs of trafficked persons” and “access to primary health care and counselling”, in cooperation with non-governmental organizations. Guideline 4(8) also calls upon States to make effective provision for trafficked persons to be given “legal information and assistance in a language
they understand as well as appropriate social support sufficient to meet their immediate needs”.
As far as children are concerned, Guideline 8(7) calls upon State to provide them with “physical, psychosocial, legal, educational, housing and health-care assistance”.
The chapeau of Guideline 6 rightly recalls the centrality of appropriate assistance measures to
the entire anti-trafficking strategy, since “the trafficking cycle cannot be broken without attention to the rights and needs of those who have been trafficked”: clearly, only victims who know
they will receive an appropriate level of assistance and protection will dare taking the risk of
breaking free from their traffickers.
Finally, a guideline calls upon States and other relevant actors to ensure that assistance is provided to victims who return to their country of origin, in order to ensure their well-being, facilitate their social integration and prevent re-trafficking- Relevant measures shall include the provision of appropriate physical and psychological health care, housing and educational and em529
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ployment services for returned trafficking victims533.
While provisions on short-term assistance appear to be adequate, the same cannot be said with
respect to long-term assistance, where recommendations are only made with respect to returned
victims. Reference to social reintegration services and to fundamental aspects such as educational and employment services are only made with respect to returned victims, where nothing
is being said about States’ duty to provide for the reintegration of those trafficking victims who
are not returned to their countries.
6.1.2.

Assistance as a binding requirement under the main regional instruments

The ASEAN Convention reproduces the wording of Article 6(3) of the Palermo Protocol, except for the beginning of the provision. The ASEAN wording considerably changes the nature
of the obligation, where “shall consider implementing measures to provide for the physical,
psychological and social recovery of victims […]” becomes “shall, where applicable, provide
care and support to victims […]”. In a welcome improvement, the ASEAN Convention makes
the provision of care and support mandatory, where the exercise of some discretion may, however, still come from the words “where appropriate”.
The European Trafficking Convention is the instrument that establishes the duty to provide
assistance to victims in the strongest terms, where the measures listed in Article 12 are not optional but mandatory: States party have committed to adopt them as a minimum. In relation to
the type of assistance to be provided, the European Trafficking Convention introduces a distinction between a first series of measures to be provided from the first moment and a second
series of measures that become applicable only once the identification process resulted in a
favourable decision. On the basis of Article 10(2), the first set of measures set out under Article 12(1) and (2) is to be made available to all victims and presumed victims as soon as there
are reasonable grounds to believe that they might have been trafficked, and irrespective of their
residence status. These include access to a safe accommodation, emergency medical treatment,
psychological and material assistance, counselling and information, in particular as regards
victims’ legal rights and the services available to them, in a language that they can understand,
interpretation and translation services if necessary, and access to education for children.
On the contrary, the second set of measures is only made available to “victims lawfully resident” in the State’s territory. These consist in medical and other assistance for victims who do
not have adequate resources, as well as access to the labour market, training and education534.
All measures should be provided on a non-conditional, consensual and informed basis, taking
due account of the special needs of persons in a vulnerable position and the rights of children535 and, where appropriate, in cooperation with non-governmental organizations536.
Article 16 further addresses States’ duty to establish repatriation programmes that focus on the
reintegration of victims in their country of origin in order to avoid re-victimization, which shall
include “reintegration into the education system and the labour market, in particular through
the acquisition and improvement of their professional skills”537. As far as children are concerned, these programmes should include access to education and measures to secure adequate
care or receipt by the family or appropriate care structures 538. Moreover, States have to provide
victims contact information of structures, offices and entities that can assist them upon re533
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turn539.
Two points should be highlighted. First, for victims in an irregular administrative situation,
access to meaningful long-term support and assistance that may lead to recovery is made conditional upon the issuance of a permit to stay. Second, even if this second set of measures is
relatively comprehensive, something is missing: a reference to the need to achieve victims’
rehabilitation would have been welcome. The Convention requires access to medical and psychological support. However, the need to achieve victims’ rehabilitation is something more
specific, which should have been mentioned as a step that precedes reintegration and makes it
possible. Indeed, Recommendation nº R (2000) 11, the main instrument that regulated the CoE
action against trafficking before the adoption of the European Trafficking Convention, recognized the need to “give absolute priority to assisting the victims of trafficking through rehabilitation programmes”540. That priority has regrettably been left aside541.
As far as the EU Trafficking Directive is concerned, it also establishes as mandatory the provision of assistance and support as soon as there are reasonable grounds to suspect that a person
is a trafficking victim, specifying that such support shall include:
at least standards of living capable of ensuring victims’ subsistence through measures such
as the provision of appropriate and safe accommodation and material assistance, as well as
necessary medical treatment including psychological assistance, counseling and information, and translation and interpretation services where appropriate.542

These measures are practically identical to the ones provided for under the European Trafficking Convention. The main difference lies in the fact that the directive fails to refer to any assistance and support requirement in the second phase, i.e. when the identification as a trafficked
person is confirmed and the person is residing legally in the country. Indeed, as opposed to the
European Trafficking Convention, the Directive does not include a distinction between first
and second phase measures, nor does it make any reference to measures typically required under a second phase, such as access to the labor market, vocational training and education. The
Directive also fails to refer to victims’ rehabilitation.
The only reference to these two phases is to be found in the Preamble. Recital 18 makes clear
that when a victim does not reside lawfully in a Member State, assistance and support should
be provided unconditionally “at least during the reflection period”, and adds:
If, after completion of the identification process or expiry of the reflection period, the victim is not considered eligible for a residence permit or does not otherwise have lawful residence in that Member State, or if the victim has left the territory of that Member State, the
Member State concerned is not obliged to continue providing assistance and support to that
person on the basis of this Directive

Therefore, the Trafficking Directive only requires States to provide assistance in the first
phase, until the completion of the identification process or expiry of the reflection period.
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This being said, other directives partly complement this regulation, in particular the Victims
Directive, which provides for victims’ right to support services and specialist support services543. These provisions do not provide many details on what these support services require.
However, when read in conjunction with the more detailed description included in the Preamble, it appears that they provide some additional elements of support. As particularly vulnerable victims, victims of trafficking should be provided with specialist support and legal protection and be informed about their rights so that they can take decisions in a supportive environment that treats them with dignity, respect and sensitivity 544. The specialist support should be
based on an integrated and targeted approach which should, in particular, take into account the
specific needs of victims, the severity of the harm suffered as a result of a criminal offence, as
well as the relationship between victims, offenders, children and their wider social environment, and “could include providing shelter and safe accommodation, immediate medical support, referral to medical and forensic examination for evidence in cases of rape or sexual assault, short and long-term psychological counselling, trauma care, legal advice, advocacy and
specific services for children as direct or indirect victims”545.
However, this Directive does not refer to access to employment, vocational training and other
reintegration services. It also fails to address the issue of the residency status, which remains
the main obstacle in the access to such services for an important share of the victims: if a victim is not allowed to remain, all these provisions will remain a dead letter.
There is however another EU directive that confirms the idea that support and assistance are
structured around the two mentioned phases. The Residence Permit Directive refers to the
treatment to be granted before the issuance of a residence permit - i.e. during the reflection
period -, and the treatment to be granted after that issuance, i.e. only in case the person is
granted a residence permit which, based on the directive, can only happen if the person cooperates in national proceedings546. Therefore, assistance after the reflection period or the decision
on the victims’ status, whichever comes later, is made conditional on the victim’s participation
in criminal proceedings. Since the Trafficking Directive did not address the aspects relative to
the residence status, this distinction remains valid, as has already been briefly discussed under
the non-conditionality principle.
As far as the content of the assistance is concerned, the Residence Permit Directive establishes
that during the reflection period victims who do not have sufficient resources must be granted
standards of living capable of ensuring their subsistence and access to emergency medical
treatment, and the special needs of the most vulnerable should be addressed, which will include
psychological assistance only “where appropriate and if provided by national law”547. On this
point, the Trafficking Directive has enhanced the level of assistance to be provided to victims:
psychological assistance has become mandatory and other types of assistance have been added.
On the treatment to be granted after the issue of a residence permit, the Residence Permits Directive remains the applicable standard - since the Trafficking Directive fails to address it - and
regulates fours aspects. First, those who do not have sufficient resources must be granted at
least the same level of assistance granted during the reflection period 548. Second, in line with
the best interest of the child, minors shall be given access to education under the same condi543
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tions as nationals 549 . In case of unaccompanied children, States must take all necessary
measures to establish their identity and nationality, to locate their families and to immediately
ensure their legal representation550.
As far as the third and fourth points are concerned, some contradiction between them should be
highlighted. The first one provides that EU States shall define the rules under which holders of
the residence permit shall be authorised to have access to the labour market, to vocational
training and education, and that such access shall be limited to the duration of the residence551.
This is in fact a low standard. What the Directive says is that States retain the right to decide
under which conditions they will grant this access, where nothing prevents them to establish
particularly restrictive conditions. As a result, under EU law, not even those few victims who
have been granted a residence permit because of their willingness to cooperate in criminal proceedings have a guaranteed right to have access to vocational training, to education and to the
labour market. However, in the next provisions the Residence Permits Directive establishes
States’ duty to provide victims with access to “existing programmes or schemes aimed at their
recovery of a normal social life” - which may include, but are not limited to, courses designed
to improve their professional skills, or preparation of their assisted return to their country of
origin - or to “specific programmes or schemes” for trafficking victims552. While the latter reference is welcome, what types of programmes it actually refers to remains quite vague. In addition to programmes that may prepare the victim to return – it is not clear from which perspective: psychological, professional … - the only reference to programmes to be delivered in destination countries whose content is clear is the one to “courses designed to improve their professional skills”, which is more commonly referred to as vocational training. And it is here
where a certain contradiction appears. While under the previous article access to vocational
training is not guaranteed to all victims, under this article victims must indeed be granted access to programmes in this area. In sum, it appears that a stronger language was adopted in
relation to vocational training, whose access for all victims with a residence permit is required
under the Directive, while on access to education and to the labour market – two fundamental
aspects of reintegration - the language is weaker, since States retain the right to define the conditions under which such access will be provided, where no duty to grant that access is established.
On these aspects, one cannot avoid highlighting that although a major purpose of the Trafficking Directive is to protect trafficking victims, as its title and objective clearly state, it lacks
coherence with that objective and with its purported human rights-based approach that this
Directive fails to provide any improvement on the treatment to be provided to victims of trafficking who have been granted a residence permit. While the conditions to be granted a residence permit are already rather restrictive and entail significant commitment from victims as
well as exposure to important risks, a duty to provide them with effective reintegration services
shall have been spelled out in much stronger terms. The weak language in terms of binding
long-term reintegration requirements is not in line with a victim-centred approach and the
recognition of victims as rights holders.
Finally, where assistance requirements established by the Trafficking Directive are more comprehensive and in line with a human rights-based approach, possibly more than under the European Trafficking Convention, is in relation to the assistance to be provided to child victims.
The Trafficking Directive establishes that measures for children’s physical and psycho-social
recovery should be taken in the short and long term, following an individual assessment of the
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circumstances of each child victim and “taking due account of the child’s view” 553, in compliance with the principle of participation and with a victim-centered approach that fully recognizes the child as a right holder. Access to education must be given within a reasonable time to
child victims and the children of trafficking victims554. Also, the child’s best interest shall be a
primary consideration555 and all support and protection measures shall be provided in accordance with the Convention on the Rights of the Child556. Moreover, where the age is uncertain,
the person shall be presumed to be a child and receive immediate assistance, support and protection accordingly557.
6.2. International bodies’ pronouncements
6.2.1.

Short term assistance: a call for significant improvements

6.2.1.1.
6.2.1.1.1.

Universal bodies
The Working Group on trafficking

Going well beyond what is required under the Palermo Protocol, the Working Group on trafficking has taken a stance in favour of a strong commitment by States towards assistance and
support to victims. Already in its first 2009 reports, the Working Group addressed one of its
most far-reaching recommendations to States. When urging them to “adopt a human rightsbased approach to victim protection and assistance that is not contingent on the citizenship and
immigration status of the victim”558 and that “such support may include the right to stay temporarily or, in appropriate cases, permanently in the territory where they are identified”, it went
straight to the heart of the matter. First, it expressly refers to the need to adopt a human rightsbased approach to victim assistance, with all the consequences this entails in terms of victimcentred approach, the centrality and priority to be given to victim’s rights as opposed to other
State’s interest, and the need for their empowerment and active participation in decisions that
concern them, among others.
Moreover, it straightforwardly points to the concern that assistance often depends on the right
to stay in the country of destination, and in that framework highlights that the granting of residence permits should also be based on assistance needs. The call to resolve the contradictions
between assistance and protection on the one hand and restrictive migration policies on the
other hand, in a way that allows assistance to be granted to those who really require it is an
important one, in particular when considering that it comes from a governmental body established in the framework of the Palermo Protocol.
The Working Group also recalls the essential requirements that support and protection to victims must be immediate and must not depend on their involvement in the criminal justice process559. Since the Palermo Protocol does only set out discretionary assistance measures, the
Group also calls upon States to “develop and apply minimum standards for the protection and
assistance of victims of trafficking in persons”560. In terms of participation and capacity building, it calls upon States to effectively integrate civil society into strategies to protect and care
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for victims561, including in the context of judicial proceedings562, and to address the need for a
more effective allocation of funds for assisting victims563. Other broader recommendations are
also relevant to support and assistance, such as the call to “apply a victim-centred approach,
with full respect for the human rights of victims of such trafficking”564, to develop guidelines
for law enforcement officials on culture-, gender- and age-sensitive responses to victims of
trafficking565, and to make better use of tools such as the Trafficking Principles and Guidelines,
which were produced to support the implementation of the Palermo Protocol566.
However, in later sessions the Working Group distances itself from this comprehensive perspective: no other references to engaging with a human rights-based approach to assistance are
to be found, and recommendations become milder and more in line with the spirit of the Palermo Protocol, where States are only called upon to “consider providing, where appropriate,
legal, medical and social assistance to all potential victims of trafficking […]”567 and “consider
providing a sufficient period of time during which victims may receive appropriate assistance
[…]568.
It is only at its last 2017 session that the Working Group shows again a shift towards a much
more comprehensive and human rights-based range of recommendations. While reiterating the
important call made in 2009 that the provision of support for victims is independent of their
immigration status and of whether victims are supporting the criminal justice process569, it introduces some new recommendations that call upon States, for example, to ensure that the protection of victims in appropriate housing is gender-specific, taking into account the differing
vulnerabilities of women, men and children 570 , that appropriate psychological assistance is
provided, where necessary571, and that interpretation into languages victims understand is ensured in the provision of assistance to victims, when necessary and in collaboration with the
diplomatic representation of the country of the victim572. It also calls upon States to guarantee
that persons with disabilities have a full understanding of their legal rights573, to develop informative material for the purposes of explaining to victims their rights and avenues for assistance in accessible terms574, and to ensure that victims have access to legal representation, including pro bono legal representation575.
The Working Group also formulated recommendations that address the need for a participatory
approach and for ensuring the building of appropriate capacities. In relation to the former, it
calls upon States to promote cooperation in the cross-border provision of protection and assistance among countries of origin, transit and destination576 and to ensure proper internal coordination of assistance and protection opportunities to be made available to victims577. Moreover,
it includes an important call to take into account the perspectives of all victims in policymak561
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ing578. With regard to the latter, it urges States to provide training to all relevant stakeholders,
and in particular front-line responders and humanitarian personnel who identify victims within
mixed migration flows579, and to further strengthen the capacities of diplomatic and consular
personnel to be able to recognize and provide assistance to victims580. It is hoped that this renewed focus on a human rights-based approach to victim’ assistance, where attention is put on
the fulfilment of victim’s rights in accordance with the principles of universality, equality, participation and capacity-building, will become a steady path the Working Group will continue to
take. However, what would also be important is to witness a similar change of perspective by
the Conference of the Parties, which should indeed consider welcoming or adopting the Working Group recommendations as it did in relation to its first sessions.
6.2.1.1.2.

The Special Rapporteur on trafficking

The provision of assistance to victims is a central issue to which the Special Rapporteur on
trafficking has devoted much attention. Faithful to her mandate, she has provided valuable insight into the difficulties revealed by state practice, formulated recommendations aimed at improving the implementation of international standards in the area of assistance and pointed to
necessary developments in the interpretation of these standards as required under a human
rights-based approach. As could not have been otherwise, she has generally recommended that
support services, whose importance and necessity she believed have been growingly recognized, “must be designed and delivered in a manner that is compatible with a human rightsbased approach”581. What does this require? The analysis included in her numerous reports
examined below reveals the main aspects of her understanding of what a human rights-based
approach to assistance requires.
First of all, the Rapporteur addresses the central issue of the time during which victims are allowed to have access to the assistance they need, and refers in that context to the good practice
of offering a long recovery and reflection period, during which victims are provided with appropriate support. Canada, for example, provides trafficking victims with a 180-day period of
reflection and options for obtaining temporary residence permits, including for stays of up to
three years. Norway affords victims a six-month period of reflection free of conditions, which
includes access to assistance and services. And Italy does not limit the time given to trafficking
victims to recuperate and to decide whether to assist authorities and grants foreign child victims an automatic residence permit until the age of 18582. On the contrary, she highlights as
negative practices those that link the provision of assistance to the victim’s cooperation with
judicial authorities, by way of making residence permits that may be issued after the recovery
and reflection period conditional upon that participation583. On this issue, she is quite explicit
in recommending that:
Assistance to victims, including the grant of a temporary or permanent residency permit,
should not be made conditional upon a victim’s preparedness to cooperate with the authorities or to act as a witness584
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She adds that the linking of on-going support services to contribution to criminal processes
“imposes an additional burden on victims of trafficking and does not represent an adequate
acknowledgment of their status as victims”, clearly reflecting the idea that victims’ rights and
needs as victims of a crime and human rights violations should be addressed as a priority and
not be subordinated to criminal or migration law requirements.
On another important point, the Special Rapporteur recalls that while establishing partnerships
with support entities and other civil society organizations is essential, this must not lead States
to delegate the responsibility to provide adequate assistance services. States retain the main
responsibility and must fulfil this duty or, if delegated, they must remain vigilant that human
rights are fulfilled585. Also, irrespective of whether services are provided by the government or
assistance functions are delegated to specialized non-governmental entities, appropriate funding must be guaranteed586. This is indeed important in terms of building appropriate capacities
to provide services and maintaining those capacities.
In terms of the content of the services, the Rapporteur generally refers to the need to provide
social, psychological and medical services, as well as legal translation and interpretative services and legal advice587, based on the provisions of the Palermo Protocol and other relevant
instruments. When reviewing States’ practice in that regard, she commonly identifies concerns
in some key areas, mainly access to appropriate accommodation and access to interpretation
and translation. In relation to the formers, it appears that victims often face serious difficulties
in accessing appropriate accommodation. In some countries, victims are initially placed in hotels where they are isolated and not appropriately taken care of, because there are no dedicated
government shelters for trafficked persons and few shelters run by non-governmental entities588. Sometimes, shelters are only available for women, or more rarely for men, where an
adequate standard requires having separate shelters for women and for men in any given area589. In other cases, victims who have been granted residence permits for cooperating in judicial proceedings are not entitled to housing services under the domestic regulatory framework590.
The Special Rapporteur also noted from her field experience that appropriate translation and
language support has been one of the most troubling and inadequately provided services, despite its importance in terms of allowing both recovery and access to justice. In relation to the
latter, she highlights that documents’ translation and interpretation services must be provided
as a right in the course of judicial proceedings, but this is too often not the case. She also witnessed how sheltered victims have no means of communicating their day-to-day needs to the
care providers and the other persons with whom they share the shelter facility591. As a conse585
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quence, foreign victims end up leaving shelters since they feel totally isolated and cannot engage with the staff in order to receive proper assistance592. This is a very serious concern, as
this exposes them to a high risk of re-trafficking, retaliation and abuse. The Special Rapporteur
has highlighted in her report devoted to due diligence that providing adequate protection and
assistance to victims of trafficking in persons is not only required under States’ positive obligation to protect victims, but is also required under their obligation to prevent, as adequate assistance is key to avoid instances of re-trafficking593.
The fact that the majority of victims end up leaving shelters in a given country or area shows
that assistance measures are not being effective. And effectiveness is a key requirement to assess the fulfilment of States’ positive obligations and of their due diligence duty. As the Special Rapporteur rightly highlights:
for due diligence requirements to be satisfied, the formal framework of protection and assistance established by the State must also be effective in practice.594

This is an important point. While anti-trafficking instruments lack precision on the nature of
the “measures” States should adopt to assist victims, international human rights law is clear
about the fact that States’ positive obligations in the area of victim’s protection and assistance
are of a two-fold nature. On the one hand, States must adopt a formal framework that guarantees that an apparatus is in place to provide adequate assistance to trafficking victims. And on
the other hand, States need to ensure that this assistance framework is effectively applied in
practice. Therefore, the lack of effectiveness becomes a major indicator that obligations are not
being properly fulfilled, where the origins of that failure might lie either in the adoption of an
inappropriate framework, or in its negligent implementation595.
In that context, the Special Rapporteur brings in a reading of States obligations that highlights
the complementarity between different regimes. It refers to the Palermo Protocol as a legal
basis for establishing an initial requirement, and identifies the full scope of that duty by complementing it with the doctrine of positive obligations and its due diligence duty, which is in
turn based on human rights law. As a result, what is a non-mandatory requirement under the
Palermo Protocol considered on its own becomes, when complemented by international human
rights law standards, a mandatory requirement to adopt a regulatory framework to assist victims and to effectively apply it in practice in line with the due diligence standard.
In that respect, the Special Rapporteur highlights that while the formal framework is important,
anti-trafficking measures have in many contexts focused too much on the formal adoption of
general laws and measures “at the expenses of tailored assistance and protection to individual
victims”596. As a consequence, she calls upon States to apply an “individual due diligence” that
requires States to “act ‘flexibly’ in ways that take into account the particular preferences and
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needs of victims”597.
6.2.1.1.3.

Treaty bodies

As far as UN treaty bodies are concerned, assistance to trafficking victims is one of the few
issues that they address in a much more systematic way. CEDAW regularly calls upon States
to devote much more attention and resources to the protection and assistance to trafficking victims, which requires the provision of adequate support services598. In some instances, it raises
serious concerns with regard to the complete lack of information on support services available
to victims599. In other cases, it insists on the inadequacy of the services provided in the context
of anti-trafficking policies that put too much emphasis on criminal justice and prosecution
strategies at the expense of victim protection600. Or raises concerns about the fact that these
services are provided for a too short period of time and only where victims agree to be promptly repatriated, where an excessive focus is put on cooperation in investigations and prompt
repatriation601. CEDAW has also called upon State to establish adequate shelters in countries
where these are lacking602, or to provide the necessary assistance to particular categories of
victims, in particular women exploited in prostitution in countries where they are systematically criminalized and detained instead of being provided with the required support603. The need
for training and capacity-building of relevant professionals, as well as for a better coordination
and cooperation among governmental entities and between these and non-governmental organizations have also importantly been addressed as key issues by the Committee604.
Other Committees, in particular the CAT 605 , CRC 606 , HRC 607 , CMW 608 , CESCR 609 and
CERD610, also recurrently address States’ duty to provide assistance and support to trafficking
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victims, generally in the form of adequate housing, high-quality medical care, counselling and
free legal aid, often referring to the need not to make assistance dependent on victims’ participation in criminal proceedings. Clearly, this remains a major obstacle in access to appropriate
assistance and support, both in European and non-European countries611. Treaty bodies also
insist on the need to adopt a multi-sectorial and multi-stakeholders approach to the provision of
assistance services, while ensuring sufficient funding for non-governmental organizations
providing such assistance612. The importance of a participatory multi-stakeholders approach to
assistance is clearly recognized by treaty bodies, which might contribute to raising the awareness of States on this essential component of a human rights-based approach to trafficking.
In relation to child victims, particular concerns have been raised by the CRC about shortcomings in the type of support provided to them. In particular, it pointed out situations where child
victims have no access to a qualified legal representative free of charge613 or to psychologists
and social workers614, or where the State does not appoint independent guardians for all child
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victims615 or no statutory guidance on methods of age assessment exists616. It also alerted of
situations where child victims are placed in shelters with adults for a shortage of separated
children facilities617 or housed in “bed and breakfasts” despite being at high risk of exploitation
by traffickers618.
Finally, in relation to the recent migration flows through Europe and in particular through some
Eastern European States, the HRC has expressed concerns that States such as Slovenia have
failed to provide adequate protection to victims of trafficking, including unaccompanied minors who might be or become victims of trafficking. In particular, it has referred to the failure
to provide psychosocial support at entry and exit points and to operate a formal mechanism to
refer victims to service providers619.
In sum, the high number of concerns expressed and recommendations formulated by treaty
bodies in their concluding observations to States on the issue of adequate access to assistance
and support services for trafficking victims reveals the scale of the problem. These essential
services, which are required to uphold the most fundamental human rights, including the right
to live in security and dignity, are still inadequate or even totally lacking in the vast majority of
countries.
6.2.1.2.
6.2.1.2.1.

European bodies
EU Experts Group

Back in 2004, the EU Experts Group had very well summarized the current situation in relation
to victim assistance in the EU. This assessment is, despite some progress, still valid today:
Until now States’ policies, including EU policy responses to trafficking, have tended to concentrate on measures in the area of crime control and migration policies, but much less on
the assistance and human rights protections for trafficked persons. The neglect of the area of
assistance and protection to trafficked persons forms both an obstacle to effectively address
trafficking and falls short of the obligations that States have under international human
rights law620.

Indeed, the 2016 European Commission’s report evaluating the progress made in the fight
against trafficking in the EU confirms that the provision of unconditional access to assistance,
support and protection to victims remains a challenge for most Member States621. In particular,
the European Commission highlights that gender and age-specific assistance and support are
still inadequate, and that there is a lack of services for male victims of trafficking622. Confirming a concern that has already been frequently raised by the Special Rapporteur on trafficking,
the Commission recognizes that in EU Member States “shelters and accommodation are not
always equipped to cater for the victims’ needs, and many children and adults disappear from
shelters that do not provide adequate care”623. As far as national referral mechanisms are concerned, only 17 out of the 28 EU States had established such mechanisms in 2016, and the in615
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volvement of child protection services in those mechanisms remained limited624. Indeed, the
situation of child victims is not accurately addressed, where the referral rate for children remains low, problems persist with the appointment of guardians and procedures for finding durable solutions for trafficked children are inadequate625.
In this context, the recommendations of the EU Experts Group on how to fulfil the obligation
to assist victims in line with a human rights-based approach take on special importance. We
will thus review the Group’s main recommendations in this area.
The Group considers that the basic assistance all trafficked persons are entitled to should include, at the minimum, safe and appropriate accommodation, counselling, health care, free
legal assistance, education, vocational and employment opportunities626. In conformity with the
human rights law positive obligations’ paradigm, the Group established the two-fold nature of
this obligation. On the one hand, Member States must establish appropriate structures for
providing assistance and protection to trafficked persons. One of the most fundamental structures in this area is the National Referral Mechanism (NRM)627, which should be based on a
human rights-centred and gender-, age- and culture- sensitive approach628. On the other hand,
the way these structures are used is equally important, where the Group recommends that services must be provided “on a voluntary and confidential basis, in a non-discriminatory and
non-judgmental manner and in compliance with a number of basic principles derived from international human rights norms, in particular the respect for privacy, confidentiality, selfdetermination and freedom of movement”629.
In relation to both aspects, the Experts Group points to the need for Member States to recognise the importance of a variety of service providers working with trafficked persons, including
the NGO sector. In that context, it calls upon States to adequately support, cooperate with and
timely and transparently fund these service providers630. Also, specialized services should be
provided to trafficked children to meet their specific needs631. Finally, the Group refers to the
need to establish immediate and long-term assistance programs for victims who return to their
country, in close partnership with NGOs, IOs, IGOs and countries of origin 632. Providing detailed guidance on what a human rights-based approach requires in this area, it establishes that
return and social assistance programs should rest on the following principles:
voluntariness; protection of privacy and safety; strict protection of the confidentiality of the
relation between the service provider and the trafficked person; non-stigmatisation; freedom
of movement of the trafficked person; the treatment of trafficked persons in a respectful, non
judgmental and non moralizing or patronizing way; the needs, views and concerns of the
trafficked person should be at the centre. Elements of such programmes should be an individual needs assessment; regularization of the documentation status of the person concerned;
appropriate housing; health care; psychological assistance; legal aid; assistance in finding
viable means of existence; and support of self-organisation633.

These recommendations clearly reflect a comprehensive appraisal of the substantive and
procedural elements required under a human rights-based approach to trafficking victim’s
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assistance.
6.2.1.2.2.

GRETA

GRETA provides a similar analysis to this issue, denouncing how in too many cases victims
still encounter excessive difficulties in benefiting from their rights to assistance 634. In an assessment of its first evaluation round, it identified deficiencies in the provision of assistance
and support as a major concern, where shortcomings in victim assistance measures were identified as the third of its top 10 concerns –with 80% of States showing failures–, and shortcomings with child victim support services its first concern –with 89% of States showing failures–
635
. GRETA’s country evaluation reports generally point to a shortage of safe and appropriate
accommodation for victims of trafficking636, in particular for men637 and child victims638. In
several countries where shelters and other services for victims were being run by NGOs, GRETA urged States to provide sustainable funding in order to ensure the provision and continuity
of victims’ assistance639. On access to medical care, another important aspect of assistance,
GRETA has seen a higher level of compliance, but has still made recommendations to seven
countries to provide access to emergency medical care or enhance the quality of that access640.
A major concern expressed by GRETA relates to the fact that the provision of assistance to
victims of trafficking in practice still to often depends on their co-operation with law enforcement authorities, even though this link does not exist formally: GRETA had to urge 20 countries to ensure that this does not happen in practice641. Also, GRETA refers to the controversial
issue of States party making the issuing of a temporary residence permit conditional on victims
cooperation, which is allowed under Article 14 of the Convention, noting how “it seems that in
some cases this blocks unconditional access to assistance for foreign victims”642. GRETA has
highlighted a number of best practices on victim assistance in countries such as Austria, Belgium, Croatia, Finland, Italy, Latvia and the Republic of Moldova in this context643.
GRETA has also put particular emphasis on the existing shortcomings in the assistance and
support provided to child victims, both in general644 and in the particular context of the socalled refugee crisis645. The seriousness of the weaknesses identified in this area has led GRETA to devote its latest general report to the problem of trafficking in children646. In the area of
assistance, the report calls upon States to, inter alia, ensure that age assessments is based both
on physical and psychological elements647 in accordance with the Convention on the Rights of
the Child and General Comment No. 6 of the CRC648, that legal guardians for unaccompanied
child victims are appointed in a timely manner, are appropriately trained on the protection and
634
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assistance to child trafficking victims, and are independent and thus able to act in the best interest of the child649, and that shelters specialized in the assistance of child victims of trafficking are established650.
6.2.2.

A unanimous call for long-term rehabilitation and reintegration

6.2.2.1.

Universal bodies

Despite the weakness of the majority of human trafficking instruments on this matter, it is
striking that all relevant bodies at the universal level urge States to adopt measures for the
long-term rehabilitation and reintegration of trafficking victims 651 . Indeed, while no instruments refer to the duty to rehabilitate victims and reintegrate them into society except for the
ILO 2014 Recommendations, only few refer to the duty to provide victims with employment,
educational and training opportunities: the Palermo Protocol make these support activities optional. However, in the vast majority of universal bodies’ recommendations, they make it an
aspect that is essential for achieving a meaningful recovery but also for avoiding victims’ revictimization and re-trafficking.
First of all, we shall refer to the fact that the UN General Assembly has recently called upon
States to “intensify collaboration with non-governmental organizations to develop and implement gender- and age-sensitive programmes for effective counselling, training and reintegration into society of victims of trafficking”652. It might have been inspired by the recommendations made by the Working Group on trafficking, who has, again, addressed this issue in a
manner that conforms to a human rights-based approach to trafficking, urging States to “create
a safe environment for victims, with the full involvement of civil society, that is designed to
rehabilitate victims and return to them a sense of dignity”653, adding that States should consider
providing victims with “suitable employment, educational and training opportunities, according to domestic law”654.
The Special Rapporteur on trafficking has certainly been instrumental in acknowledging rehabilitation as a key component of States’ duties to assist victims, putting the emphasis on States’
long-term duty to “provide holistic, reintegration and rehabilitative assistance to victims of
trafficking”, which automatically derives from a full recognition of their human rights 655. In
her 2009 report to the Human Rights Council, she already warned States that in order to ensure
that anti-trafficking legislation is in accordance with international human rights standards, it
should be “broad enough to cover victim protection, rehabilitation and reintegration” 656. On
that basis, she provided an extended view of the three Ps framework, as follows:
The Special Rapporteur believes that international, regional and national strategies for combating trafficking rest on the following “5 P’s” and “3 R’s” - Protection, Prosecution, Punishment, Prevention, Promotion (of international cooperation), Redress, Rehabilitation and
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Reintegration of victims to assume a constructive role in the society657.

In light of the hardship, abuse and cruelty that trafficking victims experience, which results in
cumulative violations of their human rights, the Special Rapporteur has held that States have a
duty to provide them with the “assistance necessary to guarantee full, or at least substantial,
recovery from harm suffered and to rehabilitate and reintegrate the victim socially and economically” 658. Indeed, the trauma of the serious and cumulative human rights violations endured by victims requires not only an initial support, but also follow-up and aftercare assistance to allow for their rehabilitation and reintegration into society659. When addressing reintegration, the Special Rapporteur describes reintegrative activities as those “aimed at ensuring
the overall social and economic recovery of the victim of trafficking”, where these should include follow-up and aftercare, educational, training and employment opportunities660, as well
as access to compensation as a means to achieve full social and economic rehabilitation of victims661. It is important to clarify that reintegration must be pursued by the country of origin in
case the victim returns that country, or by the destination country when the victim remains in
that country662, and might be carried out by governmental agencies and non-governmental entities663.
A situation that very well exemplifies what the lack of work opportunities entails for victims is
the one described by the Special Rapporteur in her report on Japan. Indeed, despite being
granted an unconditional permit to stay that might be extended for a period of around two
years, the Rapporteur reports that few trafficking victims choose to stay in Japan. In addition to
the serious language limitations in shelters, a main factor is that they are not allowed to work.
A victim assisted by IOM described that she received safe accommodation, meals, legal and
medical assistance, but had no possibility of accessing rehabilitation activities or employment
opportunities in order to reintegrate into Japanese society. Without money and permission to
work, her life was very hard and lacked any prospects for the future664. Based on their field
experience, IOM’s officers in Japan explained that if rehabilitation programmes existed,
victims would be more inclined to stay in order to recover, rehabilitate, reintegrate into society
and, in addition, cooperate in the prosecution of traffickers665. It is obvious that a person who
has no prospects of being allowed to study or work will not be able to endure this life for a long
time.
References to the need to rehabilitate666 and to reintegrate667 victims, and more specifically to
implement educations and vocational activities668 and to offer work opportunities669, can be
657
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found in numerous other country visit reports by the Special Rapporteur on trafficking and
other Special Rapporteurs, as well as in many Concluding Observations issued by quite a few
treaty bodies based on their periodic country reviews. Among these, we shall highlight that
CEDAW has repeatedly urged States to provide women victims of trafficking and sexual
exploitation with alternative income-generating opportunities, and in particular for women and
girls wishing to leave prostitution, in light of the well-established link between trafficking and
prostitution670 . And that the CRC has repeatedly pointed with great concern at the lack of
measures taken to address the rehabilitation and reintegration of child victims671.
In sum, these pronouncements by international bodies are a clear call to refrain from considering short-term assistance as sufficient and to commit to conceiving it as a service that aims at
providing concrete opportunities for victims to access vocational training and/or employment
opportunities for them to reintegrate into society, for them to be able to earn a living and build
a life far from the trafficking ordeal.
CRC/C/OPSC/GBR/CO/1, paras. 41 and 41(b); Concluding Observations on Portugal (2014),
CRC/C/OPSC/PRT/CO/1, para 36; Concluding Observations on Ghana (2015), CRC/C/GHA/CO/3-5, para 68(e);
and CMW, Concluding Observations on Belize (2014), CMW/C/BLZ/CO/1, para 41(d); Concluding Observations
on Ghana (2014), CMW/C/GHA/CO/1, para 44(d) and 45(e); Concluding Observations on Colombia (2013),
CMW/C/COL/CO/2, para 47(c); CMW, Concluding Observations on Azerbaijan (2013), CMW/C/AZE/CO/2,
para 45(d); Concluding Observations on Bosnia and Herzegovina (2012), CMW/C/BIH/CO/2, para 48(f); and
CESCR, Concluding Observations on Nepal (2014), E/C.12/NPL/CO/3, para 22(a); Concluding Observations on
Gabon (2013), E/C.12/GAB/CO/1, para 23(d); Concluding Observations on Turkmenistan (2011),
E/C.12/TKM/CO/1, para 17; and CERD, Concluding Observations on Japan (2014), CERD/C/JPN/CO/7-9, para16(c); Concluding Observations on Senegal (2012), CERD/C/SEN/CO/16-18, para 14.
667
Special Rapporteur on trafficking, Report on the mission to Thailand 2012, para 77(q); Special Rapporteur on
trafficking, Report on the mission to Argentina (2011), para 94(c); Special Rapporteur on the human rights of
migrants, Mission to Romania (2010), para 107(f); Special Rapporteur on contemporary forms of slavery, Report
on the Mission to Romania (2011), A/HRC/18/30/Add.1, para 93(c); Special Rapporteur on contemporary forms
of slavery, Report on the Mission to Ecuador (2010), A/HRC/15/20/Add.3, para 97. See also CEDAW, Concluding observations on Bolivia (2015), CEDAW/C/BOL/CO/5-6, paras, 20(c) and (f) and 21(e); Concluding Observations on Eritrea (2015), CEDAW/C/ERI/CO/5, para 23(g); Concluding observations on Ecuador (2015),
CEDAW/C/ECU/CO/8-9, para 23(b) and (e); Concluding observations on Mauritania (2014),
CEDAW/C/MRT/CO/2-3, para 29(g); Concluding Observations on Norway (2012), CEDAW/C/NOR/CO/8, para
26(d); Concluding Observations on Indonesia (2012), CEDAW/C/IND/CO/6-7, para 30(e). See also CAT, Concluding Observations on Greece (2012), CAT/C/GRC/CO/5-6, para 24; and CRC, Concluding Observations on
Oman (2016), CRC/C/OMN/CO/3-4, para 64(d); Concluding Observations on the United Kingdom (2014),
CRC/C/OPSC/GBR/CO/1, paras. 41 and 41(b); Concluding Observations on Portugal (2014),
CRC/C/OPSC/PRT/CO/1, paras. 35-36; Concluding Observations on Canada (2014), CRC/C/OPSC/CAN/CO/1,
para 35 and 35(a) and (c); Concluding Observations on Costa Rica (2011), CRC/C/CRI/CO/2, para 78(e); and
CMW, Concluding Observations on Turkey (2016), CMW/C/TUR/CO/1, para 84(c); Concluding Observations on
Timor-Leste (2015), CMW/C/TLS/CO/1, para 60(d); and CESCR, Concluding Observations on the Philippines
(2016), E/C.12/PHL/CO/5-6, para 42(c); Concluding Observations on Gabon (2013), E/C.12/GAB/CO/1, para
23(d);
668
Special Rapporteur on trafficking, Report on the mission to Thailand (2012), cit., para 77; Special Rapporteur
on the human rights of migrants, Mission to Romania (2010), cit., paras. 77and 107(f); and CEDAW, Concluding
Observations on Norway (2012), CEDAW/C/NOR/CO/8, para 26(d); Concluding observations on India (2014),
CEDAW/C/IND/CO/4-5, para 23(d). See also CRC, Concluding Observations on Oman (2016),
CRC/C/OMN/CO/3-4, para 64(d)
669
CEDAW, Concluding Observations on Timor-Leste (2015), para 21(c); Concluding observations on Bolivia
(2015), CEDAW/C/BOL/CO/5-6, para 21(g); Concluding Observations on Gambia (2015),
CEDAW/C/GMB/CO/4-5, para 25(c); Concluding Observations on Ecuador (2015), CEDAW/C/ECU/CO/8-9,
para 23(b); Concluding Observations on India (2014), CEDAW/C/IND/CO/4-5, para 23(d); Concluding Observations on Venezuela (2014), CEDAW/C/VEN/CO/7-8, para 21(d); Concluding Observations on Mauritania (2014),
CEDAW/C/MRT/CO/2-3, para 29(g); Concluding Observations on Norway (2012), CEDAW/C/NOR/CO/8, para
26(d). See also CAT, Concluding Observations on Cyprus (2014), CAT/C/CYP/CO/4, para 10(e);
670
CEDAW, Concluding Observations on Timor-Leste (2015), cit., para 21(c); Concluding Observations on Slovenia (2015), cit., para 22(h); Concluding Observations on Gambia (2015), cit., para 25(c); Concluding Observations on Eritrea (2015), cit., para 23(g); Concluding Observations on Ecuador (2015), cit., para 23(b); Concluding
Observations on Venezuela (2014), cit., para 21(b); Concluding Observations on Mauritania (2014), cit., para
29(g)
671
See the CRC Concluding Observations referred to above under footnotes 666 and 667.

319

6.2.2.2.

European bodies

In 2017, GRETA identified five areas of particular concern which, based on its country evaluations reports issued in 2016, do not receive sufficient attention by States party to the European
Trafficking Convention and are thus to be set as priorities for the future. The “provision of assistance to victims adapted to their needs” is one of these five areas of particular concern,
which require significant improvement. When describing its concerns in this area, GRETA
holds that much more should be done by States to provide women, men and children who have
been trafficked with support suited to their circumstances “not only immediately after they are
identified, but also on a longer-term basis, in order to assist them in their reintegration and regaining of independence” 672, highlighting that long-term rehabilitation and reintegration are
the best protection against re-victimisation. Despite the key role of long-term assistance,
States’ undertakings in this area are, however, significantly insufficient, which inevitably leads
to discouraging results in terms of victims’ protection.
To give some revealing example, GRETA highlights how in a country such as the United
Kingdom that tends to be praised for its relatively high standards in anti-trafficking measures,
there is no government scheme setting out the support that trafficked victims should have after
a positive conclusive grounds decision is made on a person’s trafficking victim status. As a
consequence, local authorities have received no guidance on how to support identified victims673. In the absence of a national programme, only NGOs offer services to accompany identified victims, where some positive initiatives exist. For example, the Salvation Army’s Victim
Care Fund developed a pilot programme to tackle the difficulty of reintegrating trafficked men
back into society: it supports them in finding work, exiting the benefit system and becoming
self-supported through coaching sessions, group work, work placement and training opportunities. Further, the NGO HERA (Her Equality Rights and Autonomy) helps female victims of
trafficking to set up their own business through an Entrepreneurship Training Programme and a
network of businesswomen who act as mentors and share their professional knowledge 674 .
While welcoming these programmes, GRETA rightly notes that these initiatives fail to cover
the entire territory and only allow attending the needs of a limited number of victims. They
cannot supplant the State’s duty to develop a national approach that guarantees access to adequate long-term assistance and reintegration programs to victims in the whole territory675.
Significant shortcomings have also been identified in Finland. In addition to the absence of
specialized shelter for trafficking victims and the fact that municipal authorities rarely refer
trafficking victims to the assistance system, GRETA reports failures in terms of psychiatric and
psychological support, legal assistance and psychological support in connection with legal proceedings as well as in relation to the access to the labour market and education676.
The absence of long-term support and reintegration measures for child victims has also been
identified by GRETA as a serious concern677. Some of the major obstacles relate to the absence
of structures and services for reintegrating child victims678 or the mistreatment by peers or staff
in residential institutions679, where both result in children going missing. But it also points at
the lack of effective monitoring of the children’s re-integration680 and the failure to conduct
672
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proper risk assessments which in some cases lead to returning child victims to parents who are
responsible for their trafficking681. In particularly worrying cases, children are being held for
weeks, if not months, in police cells due to a shortage of shelters682, where the ensuing trauma
and lack of assistance seriously compromise their future chances of rehabilitation and reintegration.
In this worrying scenario, GRETA consistently calls upon States to facilitate the reintegration
of victims of trafficking into society and avoid their re-trafficking by providing them with
long-term assistance, including vocational training and access to the labour market683. In that
context, it invites States to follow a number of good practices684, such as the long-terms rehabilitation and reintegration programmes implemented in Italy in the last 15 years. After completing a short-term support programme of 3 to 6 months, victims get access to a long-term
assistance programme of six months renewable for an additional year, which includes social,
health, psychological and legal assistance, accommodation, access to educational and work
inclusion programmes, and the granting of a special resident permit for social protection that
does not require cooperation with criminal investigations685. Such temporary residence permits
can be converted into long-term residence ones if the individual takes up employment or undertakes a course of further study686. GRETA also refers to programmes established in Croatia
where, in addition to vocational training programmes, the Employment Service has taken special measures to facilitate the integration into the labour market of victims of trafficking including by subsidising jobs from 75% to 100% of earnings, alongside other vulnerable categories. In order to guarantee victims’ privacy, employers who benefit from these subsidies are not
informed of the particular grounds that led these workers to be accepted in the program687.
The EU Experts Group has provided similar guidance on the issue of victim’s rehabilitation
and reintegration. Consistent with a human right-based approach to trafficking, the Group held
that “long term assistance programs should be developed in close cooperation with NGOs and
IOs and should aim at the empowerment and social inclusion of trafficked persons either in
their home country or the country of destination”688. They should include access to the labour
market, vocational training, education and other services aimed at enabling the trafficked person to regain control over her/his life and to build a sustainable future689.
Addressing a particularly controversial point, the Experts Groups linked these second phase
assistance services to the granting of a temporary residence permit which should be delivered
after the recovery and reflection period. Importantly, the Group includes the participation of a
trafficked person in a social assistance programme “aimed at her/his social inclusion either in
the country of destination or the country of origin” as one of the grounds that should warrant
the grating of a temporary residence permit. This is an important recommendation, one of the
few proposals that link the granting of a residence permits to grounds other than the participation in criminal proceedings or a general and somehow vague category of personal/humanitarian reasons. Under what can be considered as a specification of the latter category,
the Experts Group calls upon States to consider as a relevant ground for issuing a temporary
residence permit the fact that a person has undertaken and is committed to pursue a rehabilitation and reintegration process. This is indeed an important contribution, that has yet not been
681
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taken up by other bodies – at least not that explicitly - and reflect the practice followed by
some States.
As far as the content of long-term assistance is concerned, the Experts Group recommends that
during the period of validity of the temporary residence permit, a victim should have access to
social inclusion measures that include safe and appropriate accommodation, counselling, cultural mediation, interpretation/translation, health care – not only emergency health care but
medical care at the same level enjoyed by nationals -, legal assistance, education for children,
vocational and employment opportunities, where adequate and sustainable government funding
should be allocated690.
Finally, the Group refers to another aspect of reintegration that is relevant to situations of
transnational trafficking: the need to developed long-term assistance programs for victims who
return to their country. These programmes should be established with due regard to victims’
privacy, safety, dignity and welfare, in close partnership with NGOs, international organizations and countries of origin, where these programs should aim at the empowerment and social
inclusion of the trafficked person 691. In particular, return and social assistance programmes
should start in the country to which the person was trafficked and continue after the return of
the trafficked person to her/his home country. As a consequence, countries of destination
should develop long-term assistance programmes in cooperation with countries of origin and in
close partnership with local NGOs, which include access to education, vocational training and
employment opportunities692. A fundamental requirement of these programmes is that States
carry out a mandatory individual risk assessment prior to any return or deportation of a trafficked person, adult and children, which takes into account a number of risk factors693.
Importantly, GRETA clarified that reintegration duties in the context of return apply to all
countries. To countries of destination, who should promote reintegration in the context of victims return programmes under Article 16 of the European Trafficking Convention, but also to
countries of origin who need to organize their systems so that it is safe for their citizens to return. If trafficked persons are not given sufficient support to reintegrate once back in their
country of origin, they may be put at great risk since they would be returned to a situation similar to that from which they were trafficked in the first place694. Failures by country of destination in this context have been described in relation to a number of countries. The United Kingdom, for example, used to fund specialized NGOs to operate assisted voluntary returns. However, this delegation of services has been discontinued in 2016 and returns are dealt with directly by the Home Office, where NGOs have expressed concerns that this Office does not
have the same contacts with partners in countries of origin, which might compromise effective
reintegration695. In this context, GRETA has called upon the UK authorities to develop international co-operation in order to ensure comprehensive risk assessment and safe return, as well as
effective reintegration and protection of victims, considering this duty as an integral part of a
comprehensive anti-trafficking policy centred on the protection of victims and their rehabilitation696.
In more general terms, GRETA has held that in order to prevent further victimisation and limit
the risks of re-trafficking, adequate cooperation with authorities as well as with NGOs in the
country of origin is extremely important. All parties must cooperate to make available to vic690
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tims of trafficking structures that can assist them in the country of return, such as NGOs, legal
professionals and social welfare agencies697.
However, such international cooperation in assisting victims is in practice still rarely considered by States. In reiterating this requirement, GRETA has underlined the close correlation
between States’ repatriation and reintegration duties under Article 16 and their broader duty to
cooperate in protecting and assisting victims under Article 32 of the Convention698. Clearly, a
solid legal basis exists for requiring States to cooperate in guaranteeing the provision of assistance and reintegration in the context of victims’ returns. When considering that international
cooperation in relation to all three Ps is one of the main purposes of human rights-based antitrafficking instruments, the call by GRETA to place reintegration duties under the States’
broader international cooperation duties in the area of victim protection is fully appropriate. If
States duties in international judicial cooperation are key to anti-trafficking action, international cooperation in the protection of trafficking victims is equally crucial. And ensuring a safe
and assisted return through effective reintegration programs is an essential part of it.

7. Conclusion on the human rights-based response to protection and assistance
Human rights-based instruments provide very significant improvements to the protection of
trafficking victims. For the first time, protection from further harm and assistance to recover
and reintegrate into society become central elements of the anti-trafficking strategy developed
by States at the international level. An unprecedented array of binding commitments in this
area emerged, providing a long-awaited legal basis for addressing, at last, the pressing protection and assistance needs of victims and, at the same time, substantially improving prevention
and prosecution efforts. The importance of these fundamental developments should be fully
recognized.
Nevertheless, the analysis carried out shows that even those instruments that incorporate a fundamental change of perspective and proclaim assuming a human rights-based approach still fail
to comply with certain core elements of this approach. A closer analysis reveals a number of
shortcomings in terms of victim protection and assistance, where the assumption of this approach is far from being complete. It is either their silence or the limited scope of their provisions that fails to provide victims with a level of protection and assistance that is sufficient to
guarantee their safety and well-being and protect them from re-victimization, as this approach
requires. A number of conclusions on the major achievements and gaps of human rights-based
instruments in the area of protection and assistance are presented below, from the perspective
of both the substantive requirements of that approach and its crosscutting core elements.
7.1. Non-punishment
The reticence of the vast majority of anti-trafficking human rights-based instruments to recognize the non-punishment principle as an element that is intrinsic to a human rights-based approach and therefore to be formulated in binding terms is a major concern and should be criticized. While discussions on the nature of the causal link that triggers non-liability are understandable, once that causal link has been established a human rights approach requires nonliability to be established as an obligation and not as a mere possibility. This requirement stems
in particular from the first core element of this approach: the fulfilment of human rights as the
main goal of anti-trafficking responses, and some of its corollary elements, essentially the victim-centred approach and the need to ensure that anti-trafficking responses do not adversely
affect the human rights of individuals.
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Indeed, failing to guarantee the right not to be detained or punished for acts that one was forced
to commit entails an infringement of some of the most basic freedoms of the person, such as
the right to personal liberty and to a fair justice system, as well as the right to be recognized as
a victim of crime and human rights violations. That right also reflects “basic principles recognized in most national legal systems relating to responsibility and accountability for criminal
offenses”699. It is thus difficult to understand how such a wide margin of discretion can possibly be foreseen in this context.
De lege ferenda, it is suggested that, from a human rights-based approach, an appropriate provision on non-punishment should be broad enough, but also specific enough, to protect victims
in all cases where they deserve it according to the basic principles of justice, i.e. when it has
been ascertained that, in light of the particular circumstances of their situation as trafficking
victims, they had no other reasonable option than to commit the unlawful act. In order to
achieve this, it is suggested that an appropriate clause should include the following elements:
1. establish the non-punishment duty as an obligation and not as a possibility;
2. refer to “unlawful activities” in order to cover criminal, civil and administrative liability;
3. use the causality model in order to cover unlawful activities committed when compelled not only by traffickers but also by the trafficking situations, such as in the case of
“liberation offenses”; the causal link should be established when it is ascertained that,
in light of their particular situation as trafficking victims, they had no other reasonable
option than to commit the unlawful act.
4. cover not only prosecution but also punishment and detention:
5. avoid any distinction between irregular entry and stay and other unlawful activities.
As far as detention is concerned, the reference to detention in a non-punishment clause essentially devoted to non-prosecution is adequate but not sufficient, since the detention of trafficking victims occurs beyond situations of prosecution, for purposes such as the supposed pursuit
of their well-being – detention in shelters –, shortages in appropriate accommodation, controls
linked to their identity or to their trafficking status but also to their freedom of movement irrespective of the commission of any unlawful act, or for the purpose of guaranteeing the collection of a witness statement. Therefore, under a human rights-based approach a separate provision on detention is required in order to establish that, as a rule, States shall not detain a person
in the abovementioned circumstances as soon as there are reasons to believe that the person is a
trafficking victim. Exceptions to this rule could only be made where exceptional circumstances
warrant it in accordance with the guarantees set out in international human rights law in terms
of non-discrimination, legality, necessity, safety requirements and the special regimes applicable to vulnerable victims such as children.
Finally, an additional provision is required in order to ensure post-conviction remedies to trafficked victims, as recommended by both the Special Rapporteur on trafficking and GRETA.
The right to an adequate remedy and reparation which is inherent to human rights violations
and to the overall international human rights system, together with States’ duty to avoid further
harm in the form of re-victimization, require that unlawful judgments are quashed and that
criminal convictions records – or other similar records - against them for crimes unlawful acts
committed as a result of their status of trafficked persons are expunged. This is also required in
order to fulfil the principle of accountability and rule of law that requires access to justice and
reparation as a core element.
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Except for the Trafficking Principles and Guidelines, the weakness of the provisions referring
to the non-punishment rule is one of the strongest contradictions that stems from the other instruments that have been examined. On that basis, it is suggested that a stronger legal basis for
States to abide with the non-punishment rule would be required, either through the amendment
of the relevant legal provisions, or through more far-reaching interpretation of this rule by international bodies. For the time being, both are lacking. The first is a more complex matter that
may not be immediately foreseeable in the present context, it will most probably be easier to
achieve tangible improvements via the second path. However, the way some of these bodies
have performed this duty is far from being satisfactory from the perspective of a human rightsbased approach. While some have not even recognized the principles of non-prosecution and
non-detention (the ECtHR), other have limited themselves to a literal reading, failing to offer
an interpretation of the pertinent provisions that is more in line with a human rights-based approach (GRETA).
Finally, in order for all of these measures to become effective a human rights-based instrument
should set out States’ duty to train relevant judicial and other staff on the non-punishment provisions and to establish appropriate mechanisms and procedures to ensure its implementation
in practice. The latter should include raising awareness among judicial operators of their proactive duty to ascertain whether defendants might be trafficking victims and to report and investigate ex officio any suspicion thereof, as well as effective mechanisms for encouraging reporting of their situation by victims. These elements are required under the third core element of
the human rights-based approach, which calls upon States to build the capacities of both dutybearers and rights-holders to fulfil their obligations and claim their rights. Indeed, the recognition of rights and duties in legislation and policies is required but per se insufficient, where a
considerable part of the efforts must be directed at creating capacities and mechanisms that
enable both duty-bearers and rights-holders to fulfil duties and exercise rights in the concrete
settings where these need to be realized.
7.2. Non-conditionality and non-coercion
Under an approach that puts emphasis on the trafficked person as an individual who holds
rights and whose agency and entitlement to claim rights and take decisions is a priority, protection and assistance can only be provided with the person’s consent. Similarly, making assistance conditional upon victims’ cooperation with judicial authorities collides with the concept
that the protection of victims’ rights is an inherent right, in addition to being a priority, and
may therefore never be subordinated to the needs of criminal prosecution. In addition, we highlighted in the analysis carried out in this chapter that conditionality and coercion entail a number of risks and side effects that undermine the effective investigation and prosecution of trafficking offenses.
Despite their importance, these principles have been unevenly recognized. The nonconditionality rule is included in all relevant instruments: the Trafficking Principles and Guidelines, the European Trafficking Convention, the EU Trafficking Directive and the ILO 2014
standards. However, we have seen how unconditional access only applies to the initial stage the recovery and reflection period under the European instruments-, while after that period it is
subject to the granting of a residence permit, which can under all of these instruments be made
conditional upon the victim’s cooperation in criminal proceedings. The end result is clearly
unsatisfactory. Protection and assistance to victims is not guaranteed in most cases, either because it is made de facto conditional since the beginning, in violation of applicable standards,
or because residence permits are only delivered to victims who are able to contribute to judicial
proceedings, as allowed under all “human rights-based” instruments. These practices are in full
contradiction with some of the core principles of a human rights-based approach: fulfilling
fundamental rights such as the right to health, education, housing, work, but also the priority to
325

be given to victims’ protection under a victim-centered approach. It is also a violation of the
principles of universality and non-discrimination, since this conditionality introduces a discrimination between victims who are able to provide meaningful participation in investigations
and those who are not (because of their fears and traumas or because they lack sufficient information), the latter group of victims being deprived of a range of fundamental rights exclusively on that basis.
In this context, pronouncements by international bodies have been more forward-looking. All
bodies -and the European ones with particular emphasis- have recognized these shortcomings.
They have underlined the inherent contradiction between the non-conditionality rule expressed
in most instruments and the fact that residence permits may be made conditional on the victim’s cooperation in the investigation, and the negative impact this has on the effective fulfilment of the duty to protect and assist. Their call to grant residence permits to victims who require them for reasons of protection and assistance only, irrespective of any cooperation with
judicial authorities, is fully in line with the human rights-based approach. This should indeed
be more explicitly recognized as the applicable standard and, hopefully in the near future, integrated in positive law.
The non-coercion principle has been fully recognized at the European level, where relevant
instruments establish that protection and assistance services are to be provided on a “consensual and informed basis”. At the UN level, only the Trafficking Principles and Guidelines refer to
it, but with a more limited scope. A more comprehensive recognition of this principle at the
UN level would be appropriate, not only in positive law but also in relevant bodies’ pronouncements, where the latter have devoted limited attention to this issue. In contrast, this
standard has been duly considered by European bodies and appears to raise limited concerns in
state practice in that region, almost exclusively in relation to children where the principle of
protection and assistance being provided on a consensual basis cannot fully apply but should
be nuanced. International bodies have not been addressed this aspect with the depth it appears
to deserve. In our view, proper balance should be found between considering the child’s view
and her/his best interest, where the latter should always prevail and might in some cases require that a child is protected and assisted on a non-consensual basis, including by imposing
limitations to her/his freedom of movement, when this is essential to preserve her/his best interest. Under human rights law, the best interest of the child should always prevail over competing interests.
7.3. Right to information and consular assistance
The right to information on available protection measures and assistance services is fully recognized only at the European level, where appropriate attention has been paid to it both in relevant instruments and in the context of European bodies advisory and monitoring work. Again,
this contrasts with the fact that standards at the universal level fail to provide sufficient guarantees in this area. While they include an important reference to trafficking victims’ right to information on consular assistance that is not included in other instruments, the Trafficking Principles and Guidelines fail to refer to a general right for victims to be timely informed about all
protection and assistance services available. In addition, UN bodies have paid very little attention to this right.
Full and timely information is central to the third core element of the human rights-based approach: capacity building and empowerment. Access to information is a key requirement for
victims to become aware of their rights, take informed decisions about these rights, claim them
and from that point regain control over their lives. Since victims are mostly unfamiliar with
local laws and their entitlements to protection and assistance measures, failing to inform them
in a timely manner is tantamount to denying their status as rights’ holders, leaving them in a
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situation of ignorance and extreme vulnerability and anguish. In sum, information is the key
starting points of victims’ empowerment process and for allowing their active participation in
decisions that will affect their future. It must be considered as an essential requirement under a
human rights-based approach to trafficking, and human rights-based instruments at the universal level should fully integrate it, where European standards can provide useful guidance.
Moreover, even if European bodies have addressed this right to a much greater extent, we still
consider that international bodies at all levels have not fully grasped the importance and centrality of this right and its corresponding obligation. Relevant bodies should fundamentally put
much greater emphasis on two aspects: first, the importance of this requirement under a human
right-based approach, and second, conveying a more comprehensive understanding of this right
which does not exclusively focus on the provision of information on few selected rights. Indeed, it has been highlighted that relevant bodies tend to focus almost exclusively on States’
duty to inform victims about the avenues available to seek compensation, the existence of support programmes when returned to their country and the possibility of benefitting from a recovery and reflection period. Overcoming this partial approach, relevant bodies should focus
on ensuring that victims are informed about all the protection and assistance services available
to them.
Finally, international judicial bodies should consider the right to information as a requirement
under a human right-based approach when adjudicating human trafficking cases and give due
weight to States’ failures in this regard.
7.4. Recovery and reflection period
The fact of providing for at least an initial period of unconditional protection and assistance
during which expulsion is prohibited is a very positive development, as it requires State to establish a statutory guarantee that a victim-centred approach will be taken at least during that
initial period of time.
The analysis of international instruments, international bodies’ pronouncements and States’
practice on the recovery and reflection period highlight three main points. First, this concept is
formally recognized only in European instruments. Outside that context, it has only been incorporated in the ILO 2014 Recommendations. Second, despite having emerged and developed
exclusively in European regional instruments, this notion has started transcending European
boundaries to become a concept that is extensively considered and incorporated in policy documents, resolutions and recommendations at the universal level. Indeed, all relevant universal
bodies – special procedures, treaty bodies and the even the Working Group on trafficking–
recommend its adoption in the context of a human rights-based approach to trafficking. Governmental bodies and documents also refer to it, such as Human Rights Council’s resolutions
and the General Assembly’s Global Plan of Action to Combat Trafficking in Persons. We can
thus conclude that the recovery and reflection period has become a widely consolidated aspect
of the human rights-based approach to trafficking including beyond European borders. Its introduction in any new instrument - or any amendment to existing instruments – that purports to
assume a human rights-based approach would undoubtedly be required.
Thirdly, standards on the recovery and reflection period as established in current instruments
are partly outdated. The minimum of 30 days established in the European Trafficking Convention is now generally considered as insufficient in order to fulfil the purposes of this period, as
State practice and the recommendations of many international bodies have established. The EU
Experts Group, for example, recommends that this period should be of a minimum of three
months. Also, in addition to the two traditional purposes of recovery and reflection, the Experts
Group also refers to a third purpose of this period: enabling authorities to determine whether or
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not the person is a victim of trafficking. We believe that a more explicit recognition of this
third purpose in relevant instruments and bodies would be beneficial, as it would contribute to
clarifying that the authorities should not wait until the final determination on the victim’s status
to offer this period, which happens still too frequently and creates situations where authorities
fail to provide adequate protection and assistance before that moment.
Another aspect that should be integrated under a human rights-based approach is the recommendation by both the EU Experts Group and GRETA that no termination of this period is
carried out on the grounds that victims or potential victims have actively, voluntarily and on
their own initiative renewed contact with the perpetrators. This highlights a weakness of the
EU regulatory framework on the recovery and reflection period, which requires termination
when the mentioned circumstances arise. This requirement might undermine a trafficking exit
process as it fails to recognize that leaving a trafficking situation might sometimes be slower
and much more complex, for example in terms of safety implications, than one would expect.
Finally, the fact that the Trafficking Principles and Guidelines do not refer to the recovery and
reflection period makes the approach to protection and assistance of this instrument partly outdated.
7.5. Protection from further harm and the right to privacy
The protection of victims from further harm as described under this chapter appears to be an
issue of wide consensus, as it is provided for in all instruments, including those that do not take
a human rights-based approach. What varies is the extent to which this concern is taken into
consideration. In the overall, the EU Trafficking Directive stands out for it narrow approach to
protective measures, where the only reference to victims’ protection from further harm that is
not made conditional upon participation in criminal proceedings is the requirement that safe
accommodation be provided, and with the right to privacy being addressed less comprehensively than under the European Trafficking Convention. These gaps are partly filled by the
Victims Directive and the Residence Permits Directive. However, the result is not entirely satisfactory neither in terms of substantive rights being guaranteed nor in terms of methodology,
since the fragmentation of norms in many different instruments that do not all refer explicitly
to human trafficking converts the access to the complete regulation ultimately applicable to
trafficking victims into a very cumbersome process.
On the contrary, the Trafficking Principles and Guidelines are the instrument that addresses
victims’ protection from further harm more comprehensively, as they refer to a number of aspects that other instruments do not tackle. For example, it is the only instrument that calls upon
States to take all measures required to ensure that rescue operations are conducted in full respect of the rights and dignity of trafficked persons, or that urges authorities to take measures
in order to avoid public disclosure of the identity of trafficking victims, as opposed to a general
requirement to respect victims’ privacy.
International bodies have also helped identifying the protection requirements that arise under
the duty to protect from further harm and to safeguard victims’ privacy. With regard to the
former, for example, they recommended that rescue operations only take place when the protection of trafficked persons from further harm has been provided for, that is to say only once
appropriate and adequate procedures for responding to the needs of trafficked persons released
in this way have been put in place, such as the fact that the staff has been adequately trained to
immediately and respectfully inform potential victims of their status and rights, that measures
have been put in place to ensure that the identity of potential victims is not revealed, and that
appropriate accommodation and assistance services have been organized in order for victims to
be adequately protected from potential intimidation, retaliation or re-trafficking immediately
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after having been rescued.
We consider that these two standards –ensuring that rescue operations take place with full respect for victim’s rights and avoiding public disclosure of the identity of trafficking victims as
a rule– address important aspects of victims’ protection from further harm and shall therefore
be fully incorporated in relevant instruments and practice. Indeed, when applicable standards
are too general and unspecific victim’s entitlements to protection are not guaranteed, neither by
administrative authorities’ in charge of fulfilling these duties nor by judicial authorities who
should detect the violation of relevant duties by administrative authorities. In the context of a
human rights-based approach to trafficking, clearer entitlements and duties should be identified, in order for rights-holders and duty-bearers to be in a position to understand and build
their capacities to properly claim and exercise entitlements and duties respectively. In such a
specific area as human trafficking, where expertise is rare, a considerable level of detail in the
identification of duties and entitlements is required in order to guarantee their effectiveness in
practice.
As far as privacy is concerned, European bodies have generally provided detailed advice on the
scope and implications of this duty, pointing to the specific circumstances where the publication of data on victims’ identity should be banned or the way privacy should be upheld in the
context of the victim-counsellor relationship. On the contrary, at the universal level only the
Special Rapporteur on trafficking has provided valuable interpretative guidance and analysis of
State practice that enhances the understanding of States obligations in this area. It should not
be forgotten that under a human rights-based approach, the interpretative guidance provided by
international bodies is key under the first core element: it is expressly referred to as an interpretative guidance that should be referred to in order to improve the understanding of the scope of
States’ obligations. It is therefore argued that monitoring bodies at the universal level need to
devote increased attention to this aspect, for them to adequately contribute to enhancing the
understanding and implementation of their obligations by duty-bearers, but also of their entitlements by rights-holders.
7.6. Assistance and reintegration
The European Trafficking Convention approach to assistance is comprehensive and coherent
with the duty to place victims’ rights at the centre of all efforts. On the contrary, the approach
taken by the EU Trafficking Directive is partial, as it essentially addresses short-term assistance. It fails to refer to the assistance that should be provided to victims in a second phase,
when their victim status has been confirmed and, in case of irregularly staying victims, their
administrative situation has been regularized. What kind of assistance should be provided to
them? What kind of rehabilitation programmes should be offered? Again, other directives partially fill this gap but the end result is not fully satisfactory. Indeed, under the combined application of other EU directives, essentially the Residence Permits Directive, access to the labour
market, vocational training and education are not fully guaranteed to victims who have been
granted a residence permit, since States retain full discretion in setting the conditions under
which such services will - or will not? - be provided. On the contrary, the European Trafficking
Convention requires that this access be provided in unambiguous terms.
A similar shortcoming is to be found in the Trafficking Principles and Guidelines. While provisions on short-term assistance are adequate, reference to the need to adopt social reintegration
measures such as giving access to educational and employment services are only made in the
context of return, where nothing is being said about States’ duty to provide for the reintegration
of those victims who do not return to their country. This exclusive focus on return as far as
long-term assistance duties are concerned does not comply with a human rights-based approach to trafficking and is even weaker then what is provided for under EU law. The ILO rec329

ommendations also provide better standards on this aspect when recommending that all States
take measures to meet the needs of all victims for both immediate and long-term recovery and
rehabilitation that include access to educational and training opportunities and access to decent
work. Even if this provision is more general, it clearly does not limit long-term recovery and
rehabilitation services to situations where a return takes place.
Beyond these differences, a main weakness all instruments have in common in the context of
assistance is that for victims in an irregular administrative situation, access to meaningful support and assistance that lasts beyond the recovery and reflection period is made conditional
upon the issuance of a permit to stay and that none of these instruments prevents States to making that access conditional upon the victim’s participation in criminal proceedings. In comparison with the relevant UE directives that necessarily condition the issuance of such permits to
victims’ cooperation with authorities, the European Trafficking Convention is more rightsbased to the extent that it allows States to opt for another alternative: the granting of permits on
the basis of the victim’s personal situation. However, it is again – as for the non-punishment
principle – only a possibility and not a requirement. A human rights-based approach would
require relevant instruments to establish States duties to issue residence permits for victim’s
cooperation with judicial authorities and for relevant personal reasons, not and/or as provided
for under the European Trafficking Convention, which allows restricting the issuance to one of
these circumstances, i.e. in practice cooperation with authorities.
This does not mean that any personal reason should warrant the issuance of a permit. Of
course, more clarity should be provided on which personal reasons warrant the issuance of a
permit, an issue that will be further explored in the next chapter.
Finally, the abundant set of recommendations made by international bodies on assistance
should be praised, as it greatly contributes to clarifying major weaknesses in the way assistance
duties are currently spelled out in normative frameworks and implemented in practice. The
main elements these bodies have raised and that should in our view be considered as an integral part of a human rights-based approach to trafficking are the following:
-

The fact that, under human rights law and the positive obligations doctrine, the assistance provided should be effective in practice. The regulatory framework and the overall apparatus established to guarantee the provision of assistance should be sufficiently
well structured and organized in order to provide victims with effective access to assistance. Also, the way that apparatus is used should be effective, where no guarantee of
full effectiveness can be provided in this area: the exercise of all reasonable efforts towards achieving effectiveness will be measured against the due diligence standard.

-

The need not to make assistance conditional upon criminal law priorities or migration
control interests, highlighting the need to fully take on board a victim-centered approach where the consideration of victims as right-holder is essential.

-

The focus on a participatory multi-stakeholders’ approach to the organization and delivery of assistance is clearly taken on board, with a particular focus on the establishment and effective functioning of participatory national referral mechanisms. Participatory multi-stakeholders’ approaches are referred to as an essential component of a human rights-based approach to assistance.

-

The need for long-term assistance and reintegration. Since short time assistance is
clearly insufficient in order for victims to be in a position to exit the trafficking cycle
and recover a normal life, providing such assistance without a longer perspective will
result in most cases in a waste of efforts. Victims need a type of support that is aimed at
their rehabilitation and reintegration, where access to vocational training and employ330

ment are key elements of success. In particular, the focus is put on the fact that a person
is empowered to exit the trafficking cycle and prevented to become re-trafficked if s/he
is capable of earning a living and ensuring her/his subsistence. As a consequence, assistance strategies should aim at promoting victims’ access to alternative income generating opportunities: if this aspect is not fully integrated into assistance strategies, their effectiveness in terms of victim protection will be seriously undermined.
-

Finally, much more emphasis must be put on States’ duty to develop international cooperation in the area of victim assistance and reintegration in the context of returns.

In sum, the high number of concerns expressed and recommendations formulated by international bodies in their recommendations on the issue of adequate access to assistance and support services for trafficking victims reveals the scale of the problem. These services, which are
required to uphold victims most fundamental human rights and to enable their protection and
empowerment to become a reality, are still inadequate or even totally lacking in the vast majority of countries, both in law and in practice.
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CHAPTER III
RIGHT TO REMAIN AND TO A SAFE REPATRIATION

1.

Residence permits

Once the recovery and reflection period is over or, alternatively, once the status of a trafficking
victim as been confirmed, international instruments provide for the possibility for States to
grant victims a temporary residence permit, which allows them to remain in the country and to
continue to receive assistance and support. However, the conditions under which this may
happen vary greatly. Indeed, “very often State interests take precedence over the right of
victims to protection of their physical and mental integrity” 1. The fact that the issuance of
residence permits is mostly made conditional on victims’ cooperation with judicial authorities
remains one of the most controversial aspects of trafficking victims’ protection and reveals the
extent to which the criminal law approach still dominates important areas of victim protection.
Certainly, the reluctance to grant authorizations to stay to trafficking victims is linked to the
assumption that the offer of a residence permit would attract more migrants and might be
abused 2 . These arguments have been refuted based on a number of arguments, the most
convincing one being probably that most victims would anyway flee their country through
some form of illegal migration, which means that the total number of persons migrating
illegally would not change 3. What might change is the number of persons being granted a
permit to stay, in particular based on potential abusive requests. However, there is no reason to
believe that the State lacks the capacity to put in place a system whereby requests are
thoroughly assessed and abuses prevented. It is argued that the potential for abuses is in fact
very similar to the one that exists in the context of asylum claims. Therefore, there is no reason
to suppose that residence permits procedures cannot be conceived in a way that allows
detecting abuses in the same way asylum procedures do.
This section will examine the different solutions that have been given to the issue of trafficking
victims’ access to residence permits in relevant instruments. It will also provide a reflection on

1

H. Konrad, “The OSCE and the struggle against human trafficking: the argument for a comprehensive, multipronged approach”, Intercultural Human Rights Review, vol. 13, 2006, p. 87
2
See D. F. Haynes, “Used, Abused, Arrested and Deported: Extending Immigration Benefits to Protect the
Victims of Trafficking and to Secure the Prosecution of Traffickers”, Human Rights Quarterly, vol. 26, 2004, p.
270; H. Askola, “Violence against women, trafficking and migration in the European Union”, European Law
Journal, vol. 13(2), 2007, p. 212; H. Konrad, “The OSCE and the struggle against human trafficking …”, cit., p.
87; and A. T. Gallagher, “Recent Legal Developments …”, cit., p. 169. See also the EU outcome document
adopted in 2002 where EU States noted that when establishing residence permits for victims of trafficking,
attention had to be paid to the risk that “the capacity to accommodate and support genuine trafficked victims is
eroded by the claims of fraudulent victims”, in Brussels Declaration on Preventing and Combating Trafficking in
Human Beings, adopted by the European Conference on Preventing and Combating Trafficking in Human Beings
– Global Challenge for the 21st Century, Brussels, 18–20 September 2002. Annex: Recommendations, Standards
and Best practices, Point 14.
3
D. F. Haynes, “Used, Abused, Arrested and Deported…”, cit., pp. 270.
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the alternative solutions suggested by international bodies in this respect, also in light of the
opinions provided by relevant scholarship.
1.1.
1.1.1.

International instruments
Universal instruments

The Palermo Protocol establishes that “each State Party shall consider adopting legislative or
other appropriate measures that permit victims of trafficking in persons to remain in its
territory, temporarily or permanently, in appropriate cases” and that, in that context, “they shall
give appropriate consideration to humanitarian and compassionate factors”4. Two main aspects
of this provision should be highlighted. First, its wording does not compel States to include any
provision in their domestic legal system establishing the duty or the mere possibility to grant
residence permits to trafficking victims. States should only consider the possibility to do so 5.
Secondly, if they decide to establish such permits, this provision requires them to take into
consideration humanitarian grounds. Despite the relative value of this provision in light of its
non-binding nature, the reference to humanitarian factors is relevant, in particular when
considering the fact that other instruments do not make any reference to these grounds.
Reference should also be made to Article 25 of UNTOC, which establishes the duty to “enable
views and concerns of victims to be presented and considered at appropriate stages of criminal
proceedings against offenders”6. This obligation may be read as entailing States’ duty to grant
a residence permit to victims who decide to participate in judicial proceedings, a permit that
would most probably be valid only until the moment such participation takes place.
As far as the Trafficking Principles and Guidelines are concerned, they are surprisingly weak
on this point. Principle 9 recommends the provision of “temporary residence permits to victims
and witnesses during legal proceedings”, with the vast majority of related guidelines pointing
in the same direction, linking the right to stay to participation in judicial proceedings.
Guideline 4(7) recommends that States consider “providing legislative protection for trafficked
persons who voluntarily agree to cooperate with law enforcement authorities, including
protection of their right to remain lawfully within the country of destination for the duration of
any legal proceedings”.
Guideline 9(3) does, however, go a step further when inviting States to make arrangements to
“enable trafficked persons to remain safely in the country in which the remedy is being sought
for the duration of any criminal, civil or administrative proceedings” 7. The latter should be
interpreted as requiring States to provide victims with a residence permit not in relation to their
participation in criminal proceedings against the traffickers but for them to seek compensation
for the abused suffered through separate proceedings, irrespective of their participation in
criminal proceedings against their traffickers.
A reference to the issuance of residence permits on other grounds is to be found in one
guideline, in what is, however, a weak language. Under Guideline 6(7), States are invited to
consider […] exploring the option of residency in the country of destination or third-country
resettlement in specific circumstances (e.g. to prevent reprisals or in cases where re4

Article 7(1) and (2).
The Legislative Guide confirms that States are not obliged to legislate measures relating to the status of victims,
but mentions the positive impact these residence permits have had in countries that grant them in terms of victims
coming forward to testify, para 68.
6
Ibid, para 3.
7
References to the need to ensure that victims can stay in the country during legal proceedings can also be found
in Guidelines 5.8, 6.2 and 8.2.
5
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trafficking is considered likely)”8.

This provision is surprisingly weak for an instrument that supposedly embraces a human
rights-based approach: it only invites States to “consider exploring the option”. Moreover, it is
at the same time vague and limited in scope, as the expression “specific circumstances” is not
only unspecific – the only specification is given by the two examples given – but also conveys
the idea that it refers to exceptional situations. The main ground for granting permits remains
victim’s cooperation in judicial proceedings, while other circumstances linked to the personal
situation of the victim are an optional and residual ground. As has been rightly stated, “[i]t is
unclear why UNHCHR demanded so little and offered such minimal guidance regarding
immigration protections in its Recommended Principles”, suggesting that they have been
“watered down in order to make them politically palatable”9.
As far as the ILO 2014 Protocol is concerned, it fails to refer to the issuance of residence
permits to victims of forced labour and trafficking. A reference is however to be found in the
ILO Recommendations that supplement it. These call upon States to take the most effective
protective measures for victims, including “the provision of temporary or permanent residence
permits and access to the labour market”10. They do not, however, provide information on the
grounds that would warrant the granting of such residence permits, failing to add any human
rights focus to existing standards at the international level, such as the Palermo Protocol.
1.1.2.

Regional instruments

At the European level, the Directive and the Convention diverge in relation to this issue. The
Convention adopts an approach that is slightly more favourable to victims by establishing that
once a victim has been identified and the reflection period is over, States shall issue renewable
residence permits to victims in one of these two circumstances, or in both: when their stay is
“necessary owing to their personal situation” or when it is “necessary for the purpose of their
cooperation with the competent authorities in investigation or criminal proceedings”11. The aim
of this provision is to allow States party to choose between granting a residence permit in
exchange for cooperation with the law-enforcement authorities or on account of the victim’s
needs, or to adopt both simultaneously12. The Explanatory Report clarifies that “the personal
situation requirement takes in a range of situations, depending on whether it is the victim’s
safety, state of health, family situation or some other factor that has to be taken into account”13.
This is, however, only a suggested reading. The vagueness of the expression used in the
provision leaves, again, a wide margin of discretion to States on how to interpret it 14 and
allows for the adoption of very different solutions and levels of protection among European
States, as State practice confirms.
As provision for the issuance of a permit in both circumstances is not mandatory, this allows
States to provide that under their national regulatory framework, residence permits will only be
granted to victims who cooperate with judicial authorities. Indeed, States retain the right to
grant residence permits only to those victims who cooperate with the authorities, and there is
no obligation for them to even consider, for example, the granting of residence permits to
pursue remedies15. Indeed, while Article 16(2) refer to the need to take into account the status
8
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of any legal proceedings related to the fact that the person is a victim in the context of return,
this does not appear to rant any right to the granting of a residence permit on that basis. First,
because the wording used in Article 16(2) is not binding. And secondly because the fact that
the participation of a victim in such proceedings is mentioned in the Explanatory Report only
under the reasons that may constitute an obstacle to return but no in the list of possible
“personal situations” points to the fact that this ground may only warrant suspending a return.
Indeed, this is quite different from granting a residence permit: even if that is not appropriate, it
may well mean that the person will not be returned but will still not be granted a permit and
may thus find herself or himself in a legal limbo, i.e. in an irregular situation. This is clearly
not adequate under a victim-centred approach. The mentioned shortcomings are particularly
relevant when considering their impact on victims’ access to protection and assistance, as
examined under Chapter II. The fact remains, however, that the possibility of granting a permit
based on the victim’s personal situation is stipulated is, at least, a step forward when compared
to other instruments.
The Convention also refers to the need to take into consideration the best interest of the child
when considering issuing residence permits for child victims, and to take into account the fact
that a person holds or has held a trafficking victim permit when considering a victim’s
application for another kind of residence permit. Finally, the conditions for the non-renewal
and withdrawal of the permit are left to States’ internal law16.
For its part, EU law is far from adequately addressing this issue. The 2011 Directive failed to
provide improvements to the EU system of trafficking victims’ residence permits established in
2004. The Trafficking Directive does not at all address the conditions of residence of
trafficking victims and refers to the Residence Permits Directive17. Far from adopting a human
rights perspective, this directive provides for the granting of residence permits solely to victims
who cooperate with competent authorities, and solely for the duration of national proceedings
against the traffickers 18 . Indeed, States may – discretionally – decide to issue a residence
permit provided that three elements are satisfied: - the opportunity the victim’s stay represents
for the investigations or the judicial proceedings; - the fact that the victim has shown a clear
intention to cooperate; and – the fact that the victim has severed all relations with the
traffickers 19 . Clearly, victims are instrumentalized for the purposes of investigation and
prosecution, with a lack of consideration for victims’ protection and assistance needs 20. This
highly restrictive approach fully responds to migration control objectives: while concerns
related to the risk of fraudulent applications for trafficking-related permits are understandable,
the whole weight of this measure will fall on the victims21.
As far as the length of the permit is concerned, the 2004 Directive sets a minimum period of 6
months, as opposed to the European Trafficking Convention that requires the permit to be
renewable but leaves the length to States’ discretion 22 . However, the Residence Permits
Directive provides for the non-renewal, and even for the withdrawal before its expiry (“at any
16
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time”), when one of the three conditions are no longer fulfilled. This means that if the
proceedings are terminated or discontinued, the victim’s residence permit may be immediately
withdrawn. This is clearly not in line with a human rights based-approach to trafficking. The
trafficked person is uniquely kept as far as s/he is useful for investigative and criminal justice
purposes, and immediately sent back when that perception of usefulness changes. At that point,
“even ‘useful’ victims are discarded”23
The only reference to the possibility of granting a permission to stay on “other grounds” is to
be found in the Preamble of the Residence Permits Directive, as follows:
Member States should consider authorising the stay on other grounds, according to their
national legislation, for third-country nationals who may fall within the scope of this
Directive, but who do not, or no longer, fulfil the conditions set by it, for the members of
his/her family or for persons treated as members of his/her family24.

The preamble to the Trafficking Directive also includes a reference to other grounds which
may justify the victims’ stay once criminal proceedings have ended, stating that “Where
necessary, assistance and support should continue for an appropriate period after the criminal
proceedings have ended, for example if medical treatment is on-going due to the severe
physical or psychological consequences of the crime, or if the victim’s safety is at risk due to
the victim’s statements in those criminal proceedings” 25 . However, in the absence of any
relevant provision in the body of the text, these recitals do not entail any concrete obligation.
The preamble’s recitals do serve to interpret the meaning of related provision in the body of the
text. However, since no provision establishes the granting of residence permits based on other
grounds than judicial cooperation, these recitals lack any usefulness.
Similarly, the preamble to the Residence Permits Directive refers to the fact that when a victim
submits an application for another kind of residence permit “States should consider the fact
that the third country nationals concerned has been granted the residence permit issued under
this Directive”. Again, while this is established as a requirement under the European
Trafficking Convention, under the 2004 Directive this statement lacks any binding effect.
Finally, it is difficult to understand why the Trafficking Directive only requires States to
provide victims with “information on a reflection and recovery period pursuant to Directive
2004/81/EC”, while it omits any reference to the need to inform victims on the possibility to
obtain a residence permit pursuant to this same directive26.
1.2. International bodies’ pronouncements
1.2.1.

An overview

The Working Group on Trafficking failed to provide additional guidance on this issue, simply
reiterating that protection and assistance to victims “may include the right to stay temporarily
or, in appropriate cases, permanently in the territory where they are identified”27. Indeed, this is
one of the few areas where the Working Group does not go any further than the Palermo
Protocol. It is argued that the fact that the Trafficking Principles ands Guidelines take a weak
stance on the issue of residence permits most probably contributed to the reticence of the
Working Group to go any further on this matter.
23
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On the contrary, international expert’s bodies at both universal and regional level have engaged
with this issue. They have pointed to some positive developments in what remains a very
limited number of cases. Canada, for example, increased the length of residence permits for
trafficking victims to 180 days, at the same time enabling victims to apply for a work permit 28,
while a number of other countries introduced legislative amendments in order to provide for
the possibility of granting a temporary residence permit to victims of trafficking 29 . In the
overall, however, the situation in relation to the granting of residence permits remains
overwhelmingly critical. In the EU, for example, a study by the EU Agency of Fundamental
Rights devoted to labour exploitation reveals that the residence permits for trafficking victims
established under the Residence Permit Directive is in many EU States implemented only to a
fairly limited extent: while a significant number of permits was issued in 9 countries, Italy
being by far the country with the highest number of permits 30, in all other (19) States the
number of residence permits issued for victims of trafficking in 2013 was six (in Austria) or
below.31
While the major obstacle for victims to get access to residence permits remains the fact that it
is made conditional upon the victim’s cooperation in judicial investigation and proceedings,
relevant bodies have also identified other obstacles. These obstacles as well as alternative
solutions suggesting the recognition of other grounds that would warrant the granting of
authorizations to stay are discussed under the next headings.
1.2.2.

Residence permits conditional upon cooperation: a major obstacle to protection

UN Committees commonly address this issue, with some Committees taking the lead, such as
CEDAW and the CRC. CEDAW repeatedly expresses concern at the low level of residence
permits granted to trafficking victims for humanitarian grounds or based on gender persecution
or simply on their trafficking victim’s status, noting that the emphasis tends to be laid on the
victims’ prompt repatriation to their country of origin rather than on their recovery and
rehabilitation32 and that permits are ultimately being granted only to victims who are able or
willing to cooperate with judicial authorities33.
In that context, CEDAW mostly focuses its recommendations on the non-conditionality
principle, calling upon States to consider granting victims of trafficking temporary residence
permits irrespective of their ability or willingness to cooperate with the prosecutorial
authorities34.
28
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Even if with considerably less frequency, other Committees also expressed similar concerns
and called upon States to grant trafficked persons residence permits where necessary in order
to receive assistance and protection35.
In relation to child victims, the CRC and the Special Rapporteur on trafficking have repeatedly
expressed concerns at the low level of residence permits granted to child victims of trafficking
and called upon States to remove conditions for the granting of such permits, underlying that
the frequent preclusion from obtaining a residence permit exacerbates the vulnerability of
trafficked children who have already experienced considerable trauma36. Some countries do
facilitate the granting of residence permits to child victims of trafficking37, and even establish it
as automatic for foreign child victims, which is the case in Italy and, to a lesser extent, in the
United States of America38. These are, however, exceptional cases. In most cases, the granting
of residence permits is made conditional on the cooperation with law enforcement authorities
even in the case of child victims, which exposes them to great risk39. Indeed, what appears to
be extremely unfair in the case of adult victims turns out to be clearly intolerable in the case of
child victims. In that context, the EU Experts Group has recommended that “Trafficked
children should always be granted a temporary residence permit, with all corresponding rights,
in order to allow them adequate assistance”40.
While in some cases the Special Rapporteur on trafficking has welcomed that States such as
Italy and Japan do provide for the granting of residence permits to trafficking victims either for
personal/humanitarian reasons or to allow their participation in criminal investigations and
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proceedings, where both options are foreseen41, problems in relation to the implementation of
these legislative provisions persist, where their practical implementation reveals a different
scenario from the one set out in the law. In Japan, no long-term residence permit had been
delivered to trafficking victims on the basis of humanitarian grounds at the time of the Special
Rapporteur’s visit42. In Italy, the European country that delivers more residence permits to
trafficking victims, considerably more permits are delivered for cooperation with judicial
authorities than for social protection. In addition, there are discrepancies in the criteria used for
offering these residence permits between regions and even within the same region, where
victims are sometimes not appropriately informed or simply refused the permit even if the
criteria are fulfilled. Finally, even in the context of permits being delivered under the so-called
“social path” that does not require cooperation with judicial authorities, victims are sometimes
pressured to provide information to investigative authorities 43 . In other cases, the Special
Rapporteur also pointed with concern at the laws and/or practices in several States that make
assistance and/or the granting of residence permits conditional upon that cooperation, such as
in Norway44, Poland45 or Australia46.
At the European level, the EU Expert Group has repeatedly insisted on the need to revise the
Residence Permits Directive in order to enhance the protection and assistance afforded to
trafficking victims47. In an opinion solely devoted to this issue48, the Expert Group called for a
revision of the Residence Permits Directive due to the fact that it insufficiently addresses the
legitimate needs and rights of victims, in particular because the residence permit is exclusively
made conditional on the cooperation of the victim in relevant national proceedings,
emphasizing that “trafficked person should not be treated as an instrument for the
prosecution”49. This being said, when victims decide to cooperate with judicial authorities, they
should indeed be entitled to a residence permit. In that context, the Group stresses that
cooperation with the competent authorities does not necessarily mean formal participation such
as the formal giving of testimony, where victims may assist authorities in other ways, for
example by giving information. Such acts should be recognised as cooperation with the
authorities for the purposes of the granting of a residence permit50.
GRETA has also urged countries “either to adopt legislation or to ensure that victims of
trafficking can fully benefit from the right to obtain a renewable residence permit, including
victims who for various reasons do not cooperate with the authorities” 51 . In countries that
provide for the issuance of residence permits both for victims’ cooperation with the authorities
and for personal reasons, GRETA has also expressed concerns where it found that very few
permits are granted for personal reasons as opposed to many being granted for cooperation
with the authorities, as in the case of Italy, which has already been mentioned, or Spain. In
relation to the latter, GRETA expressed concerns that this sends the message to victims that
41
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they can only obtain a residence permit if they co-operate with the authorities52.
As already mentioned, it should be praised that GRETA endorsed an interpretation of Article
14(1) of the European Trafficking Convention that favours the adoption by States of both
options foreseen in this provision: the granting of residence permits owing to their participation
in criminal proceedings and their personal situation, urging States to apply both in practice 53.
This contributes to highlight the deficiencies in the Convention and the direction to be
followed by States for them to comply with a human rights-based and victim-centred approach
grounded in their broader commitments to human rights protection stemming from
international human rights law. On the basis of such broader commitments, we will now see
how a number of bodies have considered that States are to provide trafficking victims with a
permit to stay based on grounds other that their participation in criminal prosecution.
1.2.3.

Proposals for additional grounds

1.2.3.1.

Risks upon return?

The Special Rapporteur on trafficking has provided further clarifications on specific grounds
other than participation in judicial proceedings that should warrant the granting of residence
permits. When calling upon States to grant residence permits to trafficking victims based on
their situation as trafficking victims, she has referred to situations where “the return is not in
the best interest of the victim”54. But what does this actually refer to? By way of example, the
Special Rapporteur refers to situation like Jordan, where most victims have been trafficked
while trying to migrate to the country for labour purposes, and have thus incurred substantial
fees for that purpose. As she rightly highlights:
In those circumstances, migrants experiencing trafficking are likely to be re-trafficked upon
their return as the underlining cause of trafficking, namely poverty and a lack of
opportunities, that compelled them to migrate persist.55

Another illustrative example of the kind of situations the granting of residence permits should
prevent concerns the risks faced by persons trafficked from Myanmar to Thailand. In her
mission report, the Special Rapporteur explains that, according to the information she has
received, persons who have been trafficked from Myanmar to Thailand are often deported to
Myanmar through informal checkpoints at the Thai-Myanmar border to an area controlled by
the Democratic Karen Buddhist Army (DKBA). Reportedly, the DKBA demands money from
the deportees, which reportedly varies between 1,000 and 2,000 baht ($32 to $64). Persons
unable to pay are subjected to violence and forced labour at the hands of the DKBA, or are sold
to unscrupulous brokers for re-trafficking back to Thailand. Credible reports suggest that
corrupt Thai immigration officials are implicated in this process and that the proceeds collected
from the deportees are shared among the brokers, the DKBA and the Thai immigration
officials56. This type of situation clearly shows the need to carefully take into consideration the
risks of re-trafficking and of serious human rights violations before returning any victim to a
situation that might be extremely dangerous.
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These examples essentially refer to the risk of re-trafficking, where victims would be sent back
to the same situation of hardship and lack of opportunities that originally generated her/his
vulnerability to trafficking, but also extends beyond situations of high risk of re-trafficking
where there are “serious risk […] of severe violations of their human rights” if trafficked
persons were to be returned to their country of origin57.
In a number of recommendations that follow the mentioned analysis, the Special Rapporteur
becomes more specific, urging States to provide viable alternatives in order to remain and work
legally in the country of destination, including through granting special residence and work
permits, to victims of trafficking “who do not wish to return to their countries owing to fear of
retribution, hardship or re-trafficking”58 or “where there are risks that the trafficked person
may be re-trafficked, face reprisals or be subjected to violations of human rights upon
repatriation”59. In sum, grounds identified by the Special Rapporteur in her country reports as
warranting the granting of a residence permit in order to avoid return are: the risk to be
subjected to re-trafficking, to be subjected to (severe) human rights violations, to face reprisals
or to face hardship.
In the Basic principles on the right to an effective remedy for victims of trafficking in persons60
(Basic principles on remedies for victims of trafficking) that constitute the result of her
individual and collective reflection on the scope of trafficking victims’ right to effective
remedy, the Special Rapporteur also identifies the risks that constitute valid grounds for the
issuance of residence permits, where she considers that the issuance of a residence permit
might in some cases fall under States’ duties to guarantee restitution and non-repetition, as
follows:
9. Restitution includes, as appropriate:
(d) Temporary or permanent residence status, refugee status or third-country resettlement on
such grounds as the inability of States to guarantee that return is safe for victims of trafficking
in persons and/or their families, respect for the principle of non-refoulement, the risk of retrafficking and the risk of reprisals61;

The idea that permits might be granted as a form of remedy will be further considered under
the next heading. As far as the EU Experts Group is concerned, it has provided the most
detailed analysis of the grounds that, in accordance with a human rights-based approach,
should warrant the granting of a residence permit based on the “personal situation” of the
trafficked person. While under its Opinion nº 4, the Group generally refers to the trafficked
person’s safety62, in its 2004 report the Experts Group provided a more detailed description of
these risks, referring to the notion of humanitarian grounds. It considered that this notion, also
referred to in the Palermo Protocol as a basis for the issuance of residence permits - should
include:
-

the risk of retaliation against the trafficked person or her/his family;
the risk of prosecution in the country of origin for trafficking related offences;
the perspectives for social inclusion and an independent, sustainable and humane life in
the country of origin (taking into account risks of stigmatisation and discrimination);
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-

the availability of adequate, confidential and non-stigmatising support services in the
country of origin;
the presence of children.
the principle of non-refoulement63

This is a comprehensive understanding of the risks victims face upon return. Indeed, it is not
only the direct and immediate risk of retaliation and exposure to serious human rights
violations that should be considered by the authorities of the country of destination. Other
important risks have been identified as exposing victims to an indirect but real future risk of retrafficking or severe human rights violations, where a number of these risk have started to be
recognized as grounds for asylum for trafficked victims in some jurisdictions, as will be
explored later64. On the one hand, the risk of prosecution for trafficking related offences that is
still an issue of particular concern in the majority of countries, and even more so in nonEuropean and non-ASEAN countries where no instrument calls upon States to even consider
the possibility of not prosecuting trafficking victims for the unlawful activities they may have
been compelled to commit. Clearly, it would be contrary to a human rights-based approach to
send back a victim to a country where there are high risks that s/he will be prosecuted on that
basis.
On the other hand, there are other risks linked to the availability of support services and social
and family life. If the person is not likely to be offered adequate support services or has no
realistic perspective for social inclusion because of, inter alia, strong stigmatization due to the
previous trafficking experience, the risk of re-trafficking is very high and should bar authorities
from sending the person back. Finally, the presence of children should be considered: for
example, sending a trafficked person in a vulnerable situation back to the country of origin
with children would put these children at a very high risk of serious human rights violations
including of becoming themselves victims of trafficking. All of these situations should be
carefully considered.
The Experts Group concludes with an important point: in addition to being eligible for
residence permits, trafficked persons should be entitled to seek and enjoy asylum in accordance
with international refugee law65. Indeed, many of the grounds that we have just referred to may
be considered as valid grounds for claiming refugee status. While some may argue that the
protection of trafficking victims from a return that would expose them to serious risks to their
human rights is an issue that should be dealt with under the asylum and international protection
system, we will see in the next section that this is still far from being a reality and that many
obstacles are still in the way for that possibility to become effective. Surely, considerable
difficulties arise from the deficiencies in the way these two procedures interact, and
clarifications on their respective functions are required, as will be further explored under the
section devoted to international protection.
1.2.3.2.
Residence permits as a way to exercise the right to a remedy or as a form of
remedy per se?
Could the granting of residence permits be considered under certain circumstances as required
under States’ duty to provide victims with an effective remedy for the human rights violations
endured? In her latest country reports, the Special Rapporteur has repeatedly referred to the
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granting of such permits as “an appropriate form of remedy” 66 . This is an interesting
perspective, one that subsumes the idea that residence permits should not necessarily relate to a
State interest in the victim’s stay or a risk linked to the victim’s return, but would serve yet
another purpose: the fulfilment of victims’ right to an effective remedy.
Before developing this reasoning any further, we should briefly recall that international human
rights law imposes an obligation on countries to provide remedies and reparation to victims of
human rights violations 67 . This obligation is enshrined in treaties of both universal 68 and
regional scope69 as well as in few other instruments specifically devoted to victim’s access to
remedies: the Declaration of Basic Principles of Justice for Victims of Crime and Abuse of
Power70 (Declaration of Basic Principles of Justice), and the Basic Principles and Guidelines
on the Right to a Remedy and Reparation for Victims of Gross Violations of International
Human Rights Law and Serious Violations of International Humanitarian Law71 (Principles
and Guidelines on the Right to a Remedy and Reparation). International bodies such as the
HRC and the CERD have indicated that the right to an effective remedy encompasses an
obligation to bring to justice perpetrators of human rights abuses as established in human rights
treaties, and also to provide appropriate reparation to victims, which can involve compensation,
66
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restitution, rehabilitation, public apologies, guarantees of non-repetition and changes in
relevant laws and practices72. In the Basic principles on the right to an effective remedy for
victims of trafficking in persons73 (Basic principles on remedies for victims of trafficking), the
Special Rapporteur on trafficking has clarified the extent to which these different forms of
reparation apply to trafficking victims.
There are, however, two aspects to this issue. As highlighted by Stoyanova, non-removal from
the destination country could be triggered both under the procedural aspect of the right to an
effective remedy, which requires States to enable victims to access effective remedies through
judicial or administrative procedures, as well as under the substantive aspect of that right,
where the granting of a residence permit could be claimed as a remedy in itself74. The Special
Rapporteur’s Basic principles on remedies for victims of trafficking also refers to that dual
aspect of the relationship between residence permits and effective remedies, establishing that
trafficking victims:
Have a right to remain lawfully in the country in which the remedy is being sought for the
duration of proceedings, without prejudice to any claim they may have to the right to remain
on a more permanent basis as a remedy in itself75.

We will thus structure our analysis around these two aspects.
1.2.3.2.1.

Residence permits as a way to exercise the right to a remedy

A residence permit might be required in order to enable the victim to exercise the right to an
effective remedy before national judicial or administrative authorities. Therefore, irrespective
of the fact that a victim will or will not participate in criminal proceedings against the
traffickers as a witness or by providing relevant information, the victim has a right to pursue an
effective remedy which might include compensation, restitution, rehabilitation, public
apologies, guarantees of non-repetition and changes in relevant laws and practices.
The access to an effective remedy is, however, far from being guaranteed for irregularly
staying migrants. In practice, the ECtHR has recognized that a decision to deport an irregularly
staying person should be suspended only in cases where the person concerned claims a
violation of the non-refoulement principle76 or, more exceptionally, of the right to family life77
72
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or to a fair trial (cases of “flagrant denial of justice”)78. The right of a non-national in an
irregular situation to claim non-removal based on the fact that s/he is seeking a remedy for past
wrongdoings before national courts has never been recognized by the ECtHR nor by other
international judicial or quasi-judicial bodies as a valid ground for suspending deportation. In
fact, even in the few categories of cases where suspension of deportation has been accepted in
principle, it has been established as required in any case. In De Souza Ribeiro v. France, the
Grand Chamber established that by contrast to expulsions based on a risk of torture or illtreatment, “where expulsions are challenged on the basis of alleged interference with private and
family life, it is not imperative, in order for a remedy to be effective, that it should have automatic
suspensive effect”79.
How is this compatible with the fact that international anti-trafficking instruments recognize
the right of victims to seek remedies including compensation? Indeed, in addition to a general
provision to that effect in the UNTOC 80, the Palermo Protocol provides in one of the few
mandatory provisions that relate to victims’ rights that each State “shall ensure that its
domestic legal system contains measures that offer victims of trafficking in persons the
possibility of obtaining compensation for damage suffered” 81 . In addition, Article 8(2) on
repatriation requires that any return of a trafficking victim shall be with due regard for “the
status of any legal proceedings related to the fact that the person is a victim of trafficking”. The
Trafficking Principles and Guidelines also provide that “States shall ensure that trafficked
persons are given access to effective and appropriate legal remedies”82 and that for the duration
of any criminal, civil and other actions against suspected traffickers, States “shall provide
protection and temporary residence permits to victims and witnesses”83. Since nothing is being
said about victims’ cooperation with authorities and since the actions mentioned are not limited
to criminal action, these provisions appear to include action to seek remedies such as
compensation. They may form a basis for a call to grant temporary permits to victims who seek
redress for the damage suffered.
The European Trafficking Convention contains similar provisions. It requires that victims be
provided with immediate information on possibilities for legal redress and that their right to
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compensation from perpetrators is provided for in internal law84. It is particularly relevant that,
when referring to the duty to inform victims about the possibilities for legal redress, the
Explanatory Report states:
It is also essential that victims who are illegally present in the country be informed of their
rights as regards the possibility of obtaining a residence permit under Article 14 of the
Convention, as it would be very difficult for them to obtain compensation if they were unable
to remain in the country where the proceedings take place (emphasis added).

This explanation makes explicit the idea that seeking compensation through judicial or
administrative proceedings in the destination country may be a valid ground for the granting of
a residence permit under Article 14(1)85. This interpretation is reinforced by Article 16(2) which echoes Article 8(2) of the Palermo Protocol - which requires that decisions on the return
of victims shall be taken with due regard not only for the rights, safety and dignity of that
person, but also “for the status of any legal proceedings related to the fact that the person is a
victim”. The Explanatory Report reinforces this idea when stating that the purpose of this
provision is “not to affect the rights that the victim could exercise in the course of the
proceedings as well as the proceedings themselves”. Clearly, under Article 16(2) not only the
proceedings themselves but also the rights victims might exercise during these proceedings
should not be negatively affected by a return decision.
Of course, the wording is not as strong as the one included in Article 15(3) where seeking
compensation from the traffickers is established as a right, since Article 16(2) refers to States’
duty to “have due regard” for the exercise of such a right by victims. Again, we witness a
contradiction between provisions within the same instruments where a right is established in
unambiguous terms, but one of the main pre-requisites necessary for its fulfilment is not
established in binding terms. Regrettably, here too the migration control focus ended-up
prevailing. However, the flexibility left too States in this area could also be the subject of a
range of different interpretations. Since the text clearly encourages States to take measures to
allow the right to compensation to be exercised, including through avoiding return, a reading
that conforms to the human rights-based approach should require that, if no particular reason
opposes to it, a victim who is seeking compensation through judicial or administrative
proceedings in the destination country should not be returned to her/his country of origin until
the relevant procedure has not finalized.
This possibility has been suggested in scholarship86, and has been expressly recommended by
some international bodies. The EU Experts Group has called upon EU States to include “the
involvement of the trafficked person in a civil procedure to claim compensation for damages”
as a valid ground for the granting of a residence permit87, a recommendation that has not been
taken up by States when adopting the Trafficking or the Victim Directive. The Special
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Rapporteur on trafficking has also held that trafficked persons “have a right to remain lawfully
in the country in which the remedy is being sought for the duration of proceedings […]”88 and
that following the recovery and reflection period “a victim of trafficking in persons should be
provided with any residence status necessary, such as to allow the victim of trafficking to
exercise his or her right to remain during proceedings […]”89.
Finally, we should refer to the fact that some instruments refer to the need to guarantee access
to compensation to victims who find themselves outside the territory of the State where they
can seek compensation. The ILO Recommendations call upon States where the offence has
occurred to ensure that victims “both nationals and non-nationals, can pursue appropriate
administrative, civil and criminal remedies in that State, irrespective of their presence or legal
status in the State, under simplified procedural requirements, when appropriate”90. Similarly,
the EU Victim Directive establishes that “The right to a decision on compensation from the
offender and the relevant applicable procedure should also apply to victims resident in a
Member State other than the Member State where the criminal offence was committed” where
mechanisms are to be put in place for that right to become effective 91. While the existence of
these type of arrangement may restrict the possibility of invoking the need of the victim’s
presence in the State of destination for the purpose of seeking compensation, it might also be
argued a contrario that in the absence of such provisions and arrangements, the presence of the
victim in the country of destination is required a fortiori where no procedure has been
established for the victim to exercise the right to an effective remedy from abroad.
1.2.3.2.2.

Residence permits and access to assistance as a form of remedy per se

a) Residence permits as a form of reparation
On the other hand, the granting of a residence permit could per se constitute a form of redress,
a reparation for the abuses endured by victims. The Special Rapporteur’s Basic principles on
remedies for victims of trafficking refer to the granting of residence permits as a remedy per
se. They establish that following the reflection and recovery period, a victim of trafficking
should be provided with a residence permit when necessary “as a form of restitution”92, and
that victims may claim “the right to remain on a more permanent basis as a remedy in itself”93.
While the right to stay as a form of restitution would be limited to cases where there is a risk
for the victim to return and the reestablishment of the victim’s original situation can therefore
not be ensured through her/his return 94 , the circumstances under which the granting of a
residence permit would constitute a remedy in itself are not further detailed by the Special
Rapporteur. When detailing the different forms of remedy, she does refer to, for example, the
provision of the means necessary for the victim’s rehabilitation and recovery, including
medical and psychological care as well as legal and social services such as shelter, counselling,
health services and linguistic support95. Even if it is not directly established, the link between
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the access to these rehabilitative services as a form of remedy for the abuses suffered and the
granting of a residence permit can be inferred.
Other instruments and bodies have also referred to that link. The Preamble to the Trafficking
Directive includes a reference to other grounds that may justify the victims’ stay, where a link
is established between residence permits and the need for assistance services, as follows:
Where necessary, assistance and support should continue for an appropriate period after the
criminal proceedings have ended, for example if medical treatment is ongoing due to the
severe physical or psychological consequences of the crime […]96.

The Human Rights Committee’ position taken in its General Comment 31 is also relevant to
this issue, when it recognizes that:
the right to an effective remedy may in certain circumstances require States Parties to
provide for and implement provisional or interim measures to avoid continuing violations
and to endeavour to repair at the earliest possible opportunity any harm that may have been
caused by such violations97 (emphasis added).

In addition to referring to the need to avoid “continuing violations”, which would require the
issuance of a residence permit when there is a risk of re-trafficking, reprisals or other human
rights violations upon return, the Committee also refers to the duty to “repair” any harm caused
by such violation. In that context, it may very well be argued that reparation of the harm
requires appropriate medical and psychological services, and that a residence permit would be
a “provisional or interim measure” required to that effect.
As far as the EU Experts Group is concerned, is has not explicitly referred to the granting of a
residence permit as a remedy, but it has referred to a number of grounds that would warrant its
issuance that may very well fit into this category. The Group has described the granting based
on the victim’s personal situation as meaning the victim’s “state of health, family relationships,
integration into the labour market, enrolment in an education or vocational training
programme, and participation in a social protection programme”98. Clearly, the link between
the residence permit and its consideration as a remedy per se appears to be based on the access
to a better socio-sanitary situation this permit provides and the fact that the reparation of the
abuses suffered requires such social and medical attention. The access to adequate treatments
the victim requires, or perspectives in terms of training and employment, where the victim
could never have access to such services in case of return, may very well be considered as a
form of reparation, rehabilitation or restitution the person is entitled to in order to remedy the
abuses suffered.
Some States have taken that path. Finland, for example, has recently granted a number of
residence permits to Nigerian women trafficked into sexual exploitation based on their poor
mental state and/or physical health, the inadequate support network in Nigeria and the victim’s
circumstances as a whole. This was, for example, the case of a 25 years old women who has
been subjected to serious physical and mental assaults during the last 10 years of forced sexual
exploitation and was in need of psychiatric care as she has been diagnosed severe psychotic
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depression and torture-like depression and anxiety99. Other grounds considered are the best
interest of the child, in particular in light of the mother’s decreased ability to look after her
children’s growth and development due to a serious mental and/or physical condition. In other
cases, the Finnish immigration services have considered the applicant to be in a particularly
vulnerable position due to the lack or inadequacy of the safety net, literacy or vocational
training and because the applicant is a single parent of one or more children100.
The system in force in Italy whereby a considerable number of victims are granted every year a
residence permit for “social protection” purposes goes in the same line. The granting of that
permit is solely based on the victims’ state of vulnerability and his/her consent in enrolling in
an assistance and social reintegration itinerary: neither the judicial authority not the asylum
offices intervene in that process, which is entirely focused on social assistance and
reintegration101.
b) Is the responsibility of the State in the harm suffered required and is the residence
permit the appropriate relief?
When referring to the possibility of examining non-removal as a form of remedy under Article
13 ECHR, Stoyanova introduces two variables that should be taken into consideration. First,
the duty to repair or to provide “appropriate relief” might depend on whether the State has a
direct responsibility in the harm suffered by the victim102. For example, where delays in the
identification and rescue of the victim are attributable to the State, and the medical condition of
the victim has thus worsened because of the State’s negligence, the victim has a solid basis to
claim the State’s duty to provide her/him with relief in the form of medical treatment or other
type of assistance. Second, another requirement could be the need to demonstrate that the right
to stay in the country of destination is the appropriate relief in the case at hand, since the
country of destination would most probably invoke the argument that that type of relief is
available in the country of origin. Following that reasoning, it should therefore be established
that, in a given case, the country of origin does not offer the possibility to access a comparable
form of assistance. However, another argument could be invoked in order to refute that
argument: if it is the country of destination that caused the harm or contributed to it, it is for
that country to offer the relevant relief and not for the country of origin even if a comparable
form of assistance is available there 103 , although the extent to which the country of origin
might also have a responsibility in the failure to prevent the recruitment and transfer from its
territory would also need to be assessed104.
This is coherent with the basic rules of international law concerning the responsibility of States
for their internationally wrongful acts105. However, it may be argued that, except in case of
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voluntary return where all States have a duty to accept their nationals106, a country of origin
could in principle refuse the forced deportation of trafficking victims to its territory in cases
where it can be established that the State of destination has failed to its obligations to prevent
or stop the abuses the victim suffered in its territory, holding that it is the responsibility of that
State to provide the required protection and assistance as a form of remedy for the human
rights violations it has negligently caused. Of course, this opens a lot of problematic questions
regarding the way the possible responsibility of the State of destination, but also of the State of
origin, could be established, the timeframe required and the political opportunity of this
theoretical scenario. Even if this is not the right place to further explore this option, it is argued
that it might deserve further attention from the perspective of State responsibility in
international law.
Have international bodies looked at this criterion, at which State has caused the harm, when
referring to assistance and/or residence permits as a form of remedy? The Special Rapporteur
on trafficking’s Basic principles on remedies for victims of trafficking establish that States
should guarantee access to remedies in case “States are legally responsible for harm or
otherwise have an obligation to provide and/or facilitate access to remedies under international
law”107. Other bodies do not refer to this point. What does the international law on remedies
say in this regard? When is a State responsible for providing a remedy under international law?
We should refer to the rules enshrined in the Declaration of Basic Principles of Justice and in
the Principles and Guidelines on the Right to a Remedy and Reparation, which are, in fact,
reflected in the European Trafficking Convention. First, a State shall provide reparation to
victims for acts or omissions that can be attributed to that State108. The perpetrator is equally
responsible for providing reparation for the harm caused109. In the case of harm inflicted by the
perpetrator and the corresponding duty to provide reparation, the State has the responsibility to
enforce judgments to that effect110. However, the responsibility of the State to provide remedy
even in relation to harm that it has not caused comes into play when it is not possible to secure
reparation by perpetrators: in that case, the State itself should endeavour to provide reparation
and other assistance111, including through the establishment of funds112.
These principles have been partially incorporated in Article 15 of the European Trafficking
Convention. That Article provides that internal law shall provide for the right of victims to
seek compensation from the perpetrator. Interestingly, it fails to establish that they can seek
compensation from the State in case the latter has failed to its duties to prevent, protect or
prosecute. Finally, it establishes the duty to guarantee the compensation of victims, including
through the establishment of funds for compensating victims and interestingly also refers to
these funds being used for financing programmes aimed at the social assistance and integration
of victims, which creates a direct link between the right to reparation and the provision of
assistance to victims. Residence permits will in most cases be the missing piece required in
order for that link to be established.
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This opens the way to a broadened perspective on the grounds that warrant the granting of
residence permits. The reasoning behind it is surely coherent with a human rights-based
approach from a victims’ perspective. It is, however, very doubtful that States will
spontaneously accept such a broad understanding of the grounds that justify the issuance of
residence permits to trafficking victims. Only a decision to that effect by a judicial or quasijudicial body might push States to take steps in that direction.
1.2.4.

Obstacles in the access to residence permits that are not linked to conditionality

In addition to conditionality, human rights bodies have identified other obstacles that hamper
access to residence permits for victims. In some cases, problems arise due to a restrictive
interpretation of adequate laws113, which may entail that the legal alternative that allows for the
granting of residence on humanitarian grounds to foreign victims of trafficking exists in law
but is never applied in practice114.
In other countries, foreign women victims of forced prostitution are reportedly being granted
residence permits only if a sponsor is available for the victim and the victim’s innocence is
proven115. In the latter case, CEDAW called upon Kuwait to relax the stringent standards of
evidence of coercion, allow for the consideration of the whole circumstances surrounding
forced prostitution and consider granting residence permits to women victims of trafficking
and forced prostitution on humanitarian grounds116.
CEDAW also addressed the problem of discriminatory treatments, where all victims are not
provided with access to protection and residence permits on an equal footing. It criticized
disparities between regions within a country in relation to the granting of residence permits
where decisions vary greatly depending on the type of exploitation, the authority and the
individual involved 117 . In Canada, it expressly referred to the lack of access to temporary
residence permits for indigenous and migrant women, calling upon authorities to ensure that
protection services are provided to “all victims of trafficking, irrespective of their ethnic,
national or social background”118.
The HRC has also pointed with concern to situations where the filing of an asylum claim
excludes victims from the possibility of being granted a temporary residence permit, where that
situation becomes particularly serious when the system confines them into custody in closed
centres that are tantamount to detention centres, which is the case in Ireland119.
Other concerns have been identified in relation to the length of time for the processing of
permanent residence permits for trafficked persons, where the Special Rapporteur has urged
States to reduce that time120. GRETA equally urged State to set a timeframe for decisions on
113
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the issuance of a permit, noting how the lack of a set timeframe allows this procedure to take
months and leaves victims of trafficking in an uncertain situation 121. The lack of clarity on the
criteria for the granting of such permits has also been identified as a concern. Both the Special
Rapporteur on trafficking and GRETA have called upon States to establish clear criteria and
conditions for the granting of permits and to apply them in a systematic and non-arbitrary
manner, in order to provide all actors with an appropriate level of legal certainty and
predictability122.
In other cases, good practices have been identified, but which are not sufficient to remove
general obstacles to victims’ access to residence permits. For example, the Special Rapporteur
acknowledged as a good practice the steps taken by the Government of Malaysia to allow
victims of labour trafficking to remain and work legally in the country. This programme
consisted in a first phase launched in 2012, where victims of trafficking were allowed to take
up employment in the country after completion of their stay in shelters. Subsequently, a first
group of 33 victims who benefitted from this program and was composed of Bangladeshi and
Indian nationals, took up employment offers. In a second phase conducted in 2014, a
government policy amending the Anti-Trafficking Act established that victims of labour
trafficking who do not require further care and protection are granted the possibility of working
before their protection order runs out 123 . Upon securing new employment, the victims are
issued with temporary employment work passes, while those who are unable to secure new
employment within the stipulated period will be sent back to their countries.
While clearly praising these initiatives, the Special Rapporteur pointed to the fact that this
programme is applicable to a very limited number of victims, because of, inter alia, the
restrictive prerequisites for victims to be considered under this programme and the fact that its
application is limited to victims of trafficking for the purpose of labour exploitation only124.
1.2.5.

Difficulties arising once the residence permit has been granted

An important aspect of residence permits is that it should allow access to work. Indeed, if the
residence permit granted does not include the permission to work, victims will inevitably feel
useless, depressed and isolated, which will compromise the entire protection and rehabilitation
process 125 . The Special Rapporteur also observed that residence permits that specify the
trafficked status of the holder potentially stigmatize victims by affecting their ability to find
employment and integrate into communities and should thus be adjusted accordingly so as to
ensure respect for the privacy and dignity of victims of trafficking and not to inhibit victims’
recovery and rehabilitation126.
The conditions under which permits are renewed and terminated can also greatly affect the
situation of victims. In its Opinion nº 4, the EU Expert Group addressed one of the most
criticisable aspects of the EU Residence Permits Directive: the fact that it allows for the
immediate termination of a residence permit once criminal proceedings are over. In that
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respect, it stated that where a trafficked person is assisting the competent authorities “the
termination of criminal proceedings should not, of itself, have any impact on the validity or
duration of the residence permit”127. In this context, it also points to the fact that Member
States may owe international protection obligations towards individuals, in particular where a
trafficked person has assisted the authorities since the very act of this assistance may have
exposed the trafficked person to further risk. Accordingly, the Group considers that the
Residence Permits Directive should be revised to contain an obligation on Member States to
ascertain the extent of their international protection obligations, if any, once the permit granted
for judicial cooperation has terminated128.
In general, the Expert Group recommends that residence permit be renewed annually as long as
the conditions for issuing the original permit subsist, in order to provide victims with a certain
degree of certainty 129 . It also recommends that trafficking victims’ residence permits are
capable of being converted into a residence permit issued under the ordinary immigration rules
of the relevant Member State, where the period of residence under the permit should count, in
full, towards fulfilment of the requirements for permanent and/or long-term resident status130.
Another problem relates to the fact that, once a permit has been granted, some victims might
face problems in achieving family reunification. The EU Experts Group has recommended that
residence permits be granted to family members of the trafficked person in two cases: first,
when there are reasons to believe that family members of the trafficked person, including
possible children, are at risk in the home country, and second, upon the granting of a temporary
or permanent residence permit, the trafficked person should be entitled to family reunification
with her/his children under the age of 18 and/or her/his spouse. In both cases, The EU Experts
Group recommended that such family members should be entitled to temporary or permanent
residence on the same conditions as the trafficked person131. Reunification is commonly carried
out in the United States of America, where around half of the trafficking victims’ permits
issued yearly are granted to family members: in 2017, for example, 672 residence permits
where granted to trafficking victims, while 690 were granted to family members132. However,
no international instrument refers to the right of a trafficked person who is granted a residence
permit to bring her/his spouse and children.

2.

International protection

2.1. International instruments
Another frequent form of re-victimization at the hands of States is the denial of trafficking
victims’ right to seek asylum for the dangers they are exposed to due to their status, which
leads to the forced repatriation of persons who are at risk of facing serious harm. Recent
reports highlight that the failure in the identification and protection of trafficking victims are
particularly serious at border posts and in asylum application procedures. "Hot returns", the
lack of proactive border identification mechanisms and the frequent denial of asylum claims
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based on trafficking-related persecution are some of the issues that are raising more concerns at
European133 and global134 level in recent years.
To clarify the scope of States’ obligations in this area, we will first briefly refer to the notion of
refugee in international law and the difficulties it raises. We will then turn to examine the
extent to which trafficking instruments refer to States duty to guarantee trafficking victims’
access to asylum. Finally, we will examine the UNHCR Guidelines on international protection
for trafficking victims, which provide important guidance on the circumstances in which
trafficked person shall be entitled to refugee status.
2.1.1.

A brief reference to refugee status in international law

International law establishes the right of every person to seek and enjoy asylum and the
obligation of non-refoulement. While all victims of trafficking are subject to serious human
rights violations, not all of them will qualify for international refugee protection. In order to be
recognized as a refugee, a victim of trafficking must meet the requirements of the 1951
Convention Relating to the Status of Refugees as amended by its 1967 Protocol that define a
refugee as any person who:
owing to a well-founded fear of being persecuted for reasons of race, religion, nationality,
membership of a particular social group or political opinion, is outside the country of his
nationality and is unable or, owing to such fear, is unwilling to avail himself of the
protection of that country135.

Most likely, this definition is not broad enough to cover the international protection needs of
those who flee persecution in the twenty-first century since new grounds of persecution have
become relevant 136 , even if a good faith implementation of the Convention based on a
“calibration of international treaty and domestic statutory interpretation through the normative
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prism of international human rights law”137 might well address the shortcomings of the 1951
definition. The need to broaden the understanding of the notion of refugee is reflected in the
adoption of regional instruments that integrate other grounds of persecution that entitle to
refugee status. The Convention Governing the Specific Aspects of Refugee Problems in Africa
adds “external aggression, occupation, foreign domination or events seriously disturbing public
order in either part or the whole of his country of origin or nationality” 138 as relevant grounds
of persecution. Referring to the latter instrument and to the need to enlarge the concept of
refugee, the Cartagena Declaration on Refugees refers to a broadened concept of refugee that
includes “persons who have fled their country because their lives, safety or freedom have been
threatened by generalized violence, foreign aggression, internal conflicts, massive violation of
human rights or other circumstances which have seriously disturbed public order”139.
Interestingly, in its second report on the expulsion of aliens, the Special Rapporteur of the ILC,
Mr. Maurice Kamto, proposed a broadened definition of refugee based on the developments
reflected in the two above-mentioned instruments, referring to a well-founded fear of
persecution “for reason of race, religion, nationality, membership of a particular social group
or political opinion, or owing to external aggression, occupation, foreign domination, internal
or international armed conflict or events seriously disturbing public order in either a part or the
whole of his or her country of origin or nationality”140.
However, this broadened definition was not included in the final version of ILC Draft articles
on the expulsion of aliens141. Although Article 6 of the draft articles refers to the classical
definition of the Refugee Convention, it is indeed relevant that the commentary to that Article
states that the term refugee should be understood not only in light of the Refugee Convention
definition, but also “having regard to subsequent developments in the matter, including the
practice of the Office of the United Nations High Commissioner for Refugees”, as well as the
broader definition of “refugee” adopted in the 1969 Convention Governing the Specific
Aspects of Refugee Problems in Africa142. While the African convention on refugees might be
less relevant to human trafficking, or might be relevant only in the context of trafficking
situations that are closely related to situations of conflict or occupation, the reference to the
practice of UNHCR is particularly relevant. Indeed, in its Guidelines on human trafficking
victims, UNHCR has established a clear link between human trafficking and refugee status in a
number of circumstances, as will be explored in detail below. This is a non-negligible
recognition of the important role of UNHCR in providing guidance to States in the
interpretation of refugee law, which might contribute to further strengthening the legal value of
UNHCR guidelines as an interpretative tool to the refugee definition.
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Finally, individuals who do not meet the criteria of the refugee definition but are nonetheless in
need of international protection may qualify for complementary forms of protection based on
the obligation of non-refoulement under international human rights law. The latter prohibits the
return of a person to another State when there is a serious risk for that person’s life or of
persecution, torture or other forms of ill-treatment143.
In accordance with the above-mentioned international law framework, States should provide
victims of trafficking with information on asylum procedures and other international protection
mechanisms and ensure access to these procedures, while ensuring a safe - and preferably
voluntary - return. As will be seen when referring to the States’ practice and international
bodies pronouncements, the way international refugee law applies to trafficking situations is
not sufficiently clear or well guaranteed in practice. For example, the still widespread
perception by authorities that trafficking is exclusively linked to prostitution has been
identified as a major challenge in victims’ access to asylum. This constricted view is even
made narrower by the equally prevailing view that, within that group, only victims who
respond to a stereotyped notion of a real victim, i.e. is a young uneducated girl, docile and
without agency, will be considered as trafficking victims who may be at risk and may thus be
granted asylum144. However, recent development in refugee law and practice show that a better
response is gradually emerging in order to provide more adequate protection to trafficked
victims, in particular as far as women are concerned145.
2.1.2.

International protection in anti-trafficking instruments

Article 7 of the Palermo Protocol, which provides for the possibility for States to authorize
victims to remain in their territory in appropriate cases, may be interpreted as referring to the
granting of refugee status. It is however, too general and unspecific. The saving clause
contained in its Article 14(1) is more relevant to international protection, as it refers more
specifically to asylum, as follows:
Nothing in this Protocol shall affect the rights, obligations and responsibilities of States and
individuals under international law, including international humanitarian law and
international human rights law and, in particular, where applicable, the 1951 Convention and
the 1967 Protocol relating to the Status of Refugees and the principle of non-refoulement as
contained therein.”

The European Trafficking Convention includes a practically identical saving clause in Article
40(5). In addition, Article 14 on residence permits adds a well needed clarification on the
relationship between residence permits and asylum claims, stating:
Having regard to the obligations of Parties to which Article 40 of this Convention refers,
each Party shall ensure that granting of a permit according to this provision shall be without
prejudice to the right to seek and enjoy asylum.

Indeed, State practice shows that in a significant number of countries both claims are still
perceived as being alternative and access to asylum for trafficking victims is still unduly
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restricted 146 . It has rightly been highlighted that a residence permits’ procedure, which is
generally of an administrative character, cannot act as an obstacle to preclude access to asylum
claims, since the latter guarantee a fundamental human right that should always be prioritized
and should never be considered as subordinated to an administrative procedure147. Importantly,
the Explanatory Report to the European Trafficking Convention insists on this point, clarifying
that “the fact of being a victim of trafficking in human beings cannot preclude the right to seek
and enjoy asylum and Parties shall ensure that victims of trafficking have appropriate access to
fair and efficient asylum procedures, ensuring full respect for the principle of nonrefoulement”148. There is therefore no doubt that the Convention requires States to guarantee
trafficking victims’ right to seek asylum.
With regard to EU law, the Preamble of the Trafficking Directive recognizes the principle of
non-refoulement in accordance with the 1951 Refugees Convention and with Article 4149 and
Article 19(2)150 of the Charter of Fundamental Rights of the European Union151. Article 11(6)
of the Trafficking Directive requires that, as soon as reasonable grounds to suspect a possible
trafficking status arise in relation to a person, that person must be immediately informed on the
possibility of being granted not only a reflection and recovery period but also international
protection pursuant to the so-called Qualification Directive and Asylum Procedures
Directive152, as well as other international instruments or national rules. While the so-called
Reception Conditions Directive 153 regulating the conditions of reception of applicants for
international protection in the EU is not referred to in the Trafficking Directive, it is equally
146
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relevant to trafficked persons who apply for international protection in the EU. A considerable
revision of this body of law is currently under consideration within the EU154.
In terms of substantive provisions, EU law defines “international protection” to mean the
refugee and subsidiary protection status as defined by Article 2 of the 2011 Qualification
Directive. While the definition of refugee corresponds to the one set out in the 1951 Refugee
Convention, Article 2(f) defines a person eligible for subsidiary protection as “a third country
national or a stateless person who does not qualify as a refugee but […] if returned to his or her
country of origin, or in the case of a stateless person, to his or her country of former habitual
residence, would face a real risk of suffering serious harm as defined in Art. 15, and is unable,
or, owing to such risk, unwilling to avail himself or herself of the protection of that country”155.
While the previous version of EU instruments relevant to asylum already granted specific
rights to persons with special needs – including accelerated processing of applications 156 ,
necessary medical care and other assistance157 and necessary treatment of damages caused by
torture, rape or other serious acts of violence158 - victims of trafficking in human beings were
not listed amongst the categories of persons with special needs159. A progress has been made in
that regard, since the recast Qualification Directive and Reception Conditions Directive do
recognise victims of trafficking as vulnerable persons whose situation should be assessed to
establish whether they may have special reception needs160. However, it is argued that most of
States’ obligations set out in these instruments in relation to victims with special needs lack
precision and legal strength: they provide for exceptions and much flexibility, which result in
significant discretion being left to States on how to implement these measures 161. Some have
pointed to the fact that “their formulation is so vague to the point of being meaningless”162.
In sum, when comparing the European Trafficking Convention and the Trafficking Directive,
two main differences should be highlighted at the outset. First, EU law provides additional
standards on the treatment of asylum seekers and their claims that may potentially offer more
guarantees to trafficked victims. However, the impact of this legal framework is, in practice,
not particularly significant since it establishes very few hard law obligations and generally
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leaves a considerable margin of discretion to States as to whether and how additional
protection should be provided to trafficking victims within asylum procedures. Secondly, in
terms of States’ duty to guarantee the referral of trafficking victims to asylum procedures, the
Trafficking Directive is less protective in the sense that it requires informing victims on
available asylum procedures but it does not refer to the need to ensure proper access of
trafficking victims to those procedures. While the European Trafficking Convention does not
refer to the need to ensure such access, its Explanatory Report specifically refers to it as a duty.
The Trafficking Principles and Guidelines are more specific in addressing trafficking victim’s
right to seek and be granted asylum. While Principles 3 generally refers to the need to
guarantee that anti-trafficking measures do not adversely affect the rights of, inter alia,
refugees and asylum-seekers, the implementing Guidelines specifically address a number of
important aspects by calling upon States to:
-

ensuring that anti-trafficking laws, policies, programmes and interventions do not affect
the right of all persons, including trafficked persons, to seek and enjoy asylum from
persecution in accordance with international refugee law, in particular through the
effective application of the principle of non-refoulement163.

-

ensuring that procedures and processes are in place for the receipt and consideration of
asylum claims from trafficked persons and that the principle of non-refoulement is
respected and upheld at all times164.

-

ensuring that the protection of trafficked persons is built into anti-trafficking legislation,
including protection from summary deportation or return where there are reasonable
grounds to conclude that such deportation or return would represent a significant
security risk to the trafficked person and/or her/his family165.

In this area, the Trafficking Principles and Guidelines offer the most comprehensive and
appropriate regulation. They call for the right to seek asylum to be recognized specifically in
relation to trafficking victims and to be spelled-out in anti-trafficking laws, for States to ensure
that procedures are in place for trafficking victims to file asylum claims and for these to be
considered, in full respect of the principle of non-refoulement, and for States to make sure that
anti-trafficking policies do not adversely affect the exercise of the right to seek asylum.
However, something is still missing in order to provide States with a sufficiently effective
framework to guarantee trafficking victim’s access to asylum. Are asylum authorities in a
position to understand the specific risks trafficking victims are exposed to and link them with
the grounds required under refugee law for recognizing refugee status? None of the antitrafficking international instruments provide indications in this context. It is argued that these
instruments could have gone a step further. In addition to underlining the need to guarantee
access to asylum procedures, they could have provided guidance on how human trafficking
relates to asylum. This is particularly so in light of the lack of guidance on the way traffickingrelated fears of persecution may fall under the Refugee Convention definition. The Refugee
Convention is silent on trafficking and even on gender as a form of persecution. At the time
these instruments - except the Trafficking Directive – were adopted the UNHCR Guidelines on
trafficking victims (discussed below) had not been adopted yet. No international instrument or
163

Guideline 1.6.
Guideline 2.7.
165
Guideline 4.6. This guideline echoes principle 11, which states that “Safe (and, to the extent possible,
voluntary) return shall be guaranteed to trafficked persons by both the receiving State and the State of origin.
Trafficked persons shall be offered legal alternatives to repatriation in cases where it is reasonable to conclude
that such repatriation would pose a serious risk to their safety and/or to the safety of their families”.
164

360

policy document explained on which basis claims by trafficking victims had to be considered
as fulfilling the criteria of the refugee definition.
While anti-trafficking instruments were certainly not the appropriate place to develop detailed
guidelines, something more than a simple savings clause might have been appropriate 166. The
Istanbul Convention provides a useful example in this regard, that anti-trafficking instruments
could have followed. It includes an article exclusively devoted to asylum, which establishes,
inter alia, that:
Parties shall take the necessary legislative or other measures to ensure that gender-based
violence against women may be recognised as a form of persecution within the meaning of
Article 1, A (2), of the 1951 Convention relating to the Status of Refugees and as a form of
serious harm giving rise to complementary/subsidiary protection167.

A similar provision establishing States’ duty to take measures to ensure that human trafficking
(either past or future) may be recognized as a form of persecution under the Refugee
Convention would have been appropriate. This legal vacuum was opportunely filled by
UNHCR. The Guidelines on the application of refugee status to victims or potential victims of
trafficking (UNHCR Guidelines on trafficking victims)168 adopted by UNHRC in 2006 provide
strongly needed guidance in this respect. As has been highlighted and will be discussed in
some detail below when examining States’ practice and international bodies’ pronouncements,
the applicability of the Convention to trafficking victims is not at all straightforward. In that
context, the UNHCR Trafficking Guidelines show in which circumstances the Refugee
Convention may be applicable to trafficking-related persecution, which will mostly happen via
considering victims of trafficking as members of a particular social group 169. They build upon
the UNHCR Guidelines on gender-based persecution, which had already characterized
“trafficking for the purposes of forced prostitution or sexual exploitation as a form of
persecution”170. Therefore, a closer examination of these Guidelines is required171.
2.1.3.

The UNHCR Guidelines on asylum for victims of trafficking

The Guidelines recognize at the outset that not all trafficking victims or potential victims may
be entitled to refugee status172. First, it is necessary to assess what kind of situations faced by
victims of trafficking would amount to a “well-founded fear of persecution”, the first criteria to
be fulfilled under the definition of refugee.
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2.1.3.1.

A well-founded fear of persecution

Recalling that it will depend on the particular circumstances of each individual case, the
Guidelines consider that persecution involves “serious human rights violations, including a
threat to life or freedom, as well as other kinds of serious harm or intolerable predicament”173.
Situations that generally amount to persecution according to the Guidelines can be summarized
as follows:
-

-

-

-

-

-

being exposed (for potential victims) or re-exposed (for victims) to forms of severe
exploitation that are inherent in the trafficking experience, such as abduction,
incarceration, rape, sexual enslavement, enforced prostitution, forced labour, removal of
organs, physical beatings, starvation, the deprivation of medical treatment174;
situations where even if the trafficking experience is not likely to be repeated, the
persecution suffered during the trafficking experience was particularly atrocious and the
individual is experiencing on-going traumatic psychological effects which would render
return to the country of origin intolerable. In other words, the impact on the individual of
the previous persecution and of the fear thereof continues175.
facing reprisals and/or possible re-trafficking if returned. For example, the victim’s
cooperation with judicial authorities (in the country of asylum or of origin) may give rise
to such a risk. Reprisals by traffickers could amount to persecution depending on whether
the acts feared involve serious human rights violations or other serious harm and on an
evaluation of their impact on the individual concerned. And re-trafficking usually amounts
to persecution in light of the serious human rights violation concerned176.
ostracism, discrimination or punishment by the family and/or the local community or, in
some instances, by the authorities upon return, which is particularly relevant in the case of
those trafficked into prostitution, when: 1. it rises to the level of persecution in light of the
trauma suffered and the circumstances of the individual case; or 2. it does not rise to the
level of persecution, but that rejection and isolation may heighten the risk of being retrafficked or exposed to retaliation177.
the forcible or deceptive recruitment of women and children for the purposes of forced
prostitution or sexual exploitation is a form of gender-related violence and may constitute
persecution since trafficked women and children are particularly susceptible to serious
reprisals, re-trafficking or severe family or community ostracism and/or severe
discrimination178.
in certain settings, the high risk for unaccompanied or separated children to be trafficked,
in particular for the purposes of irregular adoption, where all cases involving trafficked
children require a careful examination of the possible involvement of family members or
caregivers in the actions that set the trafficking in motion179.

2.1.3.2.

The agent and the place of persecution

Concerning the agents of persecution, while persecution is often perpetrated by the authorities
of a country, it can also be perpetrated by individuals if the persecutory acts are “knowingly
tolerated by the authorities or if the authorities refuse, or prove unable, to offer effective
173
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protection”180. This is particularly relevant for trafficking, since it is usually perpetrated by
private actors in a context where the State lacks willingness or capacity to take measures to
effectively combat traffickers and protect victims181. This is confirmed in national case law in
countries such as Australia, Belgium, Canada, Denmark, Spain, the United Kingdom, the
United States, although significant differences arise where some countries require that the State
knowingly tolerates or encourages persecution by non-state actors and do not consider as
sufficient the State’s failure to provide effective protection from persecution by such actors. In
the Ward case the Supreme Court of Canada established that “the rationale upon which
international refugee law rests is not simply the need to give shelter to those persecuted by the
state, but, more widely, to provide refuge to those whose home state cannot or does not afford
them protection from persecution” 182.
The Guidelines provide guidance on how to establish whether the authorities in the country of
origin are able to protect victims or potential victims of trafficking, stating that it will depend
on “whether legislative and administrative mechanisms have been put in place to prevent and
combat trafficking, as well as to protect and assist the victims and on whether these
mechanisms are effectively implemented in practice” 183 . This is an important point. The
UNHCR Guidelines give particular relevance to the adoption by the State of origin of a
comprehensive approach to trafficking which covers the three areas of prevention, protection
and prosecution, and refers to the measures included in the Palermo Protocol and in other
instruments, including the Trafficking Principles and Guidelines, in all three areas. As a
consequence, if the State of origin fails to take “reasonable steps as are within its competence”
in one or more of these areas, the fear of persecution “is likely to be well-founded”184. This is
an important element of interaction between separate international law regimes, where antitrafficking law informs refugee law on when it should be considered that a State manifests a
failure to protect in light of the three Ps framework185.
In this context, the Guidelines clarify that the mere existence of a law prohibiting trafficking or
of mechanisms to protect and assist victims is not sufficient: what is required is that the law is
effectively implemented and that support mechanisms are effectively accessible to the
individual concerned186. Finally, if trafficking is tolerated or even facilitated by corrupt State
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officials, the State itself becomes the agent of persecution187.
The Refugee Convention establishes certain requirements in terms of location. The asylumseeker must be outside his or her country and must have a well-founded fear of persecution in
its country or origin. However, it does not require that the individual has left on account of a
well-founded fear of persecution. If that fear arises after s/he has left the country of origin, s/he
would be a refugee sur place. This is particularly relevant for trafficking victims who usually
don’t leave the country owing to a fear of persecution but because they were forced or
deceived by traffickers: in those circumstances, their fear of persecution generally arises while
in the destination country. Many of them are thus refugees sur place. What is indeed required
is that the persecution feared relates to the country of origin, and this can happen even when
the exploitation has taken place in another country. Human trafficking is often described as a
cycle where the continuous nature of the persecutory acts involves a chain of actors in different
locations (recruiters, transporters, exploiters etc.): as a consequence, victims’ fears relate to
various locations, including the country of origin where the trafficking started188.
2.1.3.3.

The grounds of persecution

Finally, the Convention requires that the persecution be related to one of the five listed
grounds: race, religion, nationality, membership of a particular social group or political
opinion. Where the persecution is at the hands of a non-State actors, it is either the non-state
actor persecution or the State incapacity to protect that victim that must be related to one of the
Convention grounds, not both of them189. In some cases, victims may be targeted because of
their vulnerability as members of a particular racial, religious or national group or because of
their political opinions, for example because of the failure of the State to protect that group. In
other cases, such as trafficking for sexual exploitation, the reason might be the demand for a
particular race or nationality. In all of these cases, the causal link with a Convention ground is
established.
However, most people are not trafficked or at risk of being trafficked because of these grounds
but because of other aspects that make them vulnerable: poverty, lack of education, conflict,
natural disaster etc. However, as regrettable as it may seem, “simply being vulnerable to being
trafficked will not entitle one to refugee status, no matter how well-founded the fear, unless it
is linked to a Convention ground”190. In these cases, the ground of “membership of a particular
group” is the most helpful. Victims and potential victims of trafficking may qualify as refugees
where it can be demonstrated that they fear being persecuted for reasons of their membership
of a particular social group 191 . UNHCR has clarified that in order for that ground to be
established, members of a particular group do not need to know each other as a group: what is
required is that members of the group either “share a common characteristic other than their
risk of being persecuted” which is “innate, unchangeable, or which is otherwise fundamental to
identity, conscience or the exercise of one’s human rights” or “are perceived as a group by
society”192. Finally, the size of the group is irrelevant and persecution should be demonstrated
only against the claimant, not against all members of the group193.
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Women, for example, have been recognized as a particular social group composed by
individuals that are defined by innate and immutable characteristics and are frequently treated
differently to men194. Since women are disproportionately affected by trafficking, in countries
where women are particularly vulnerable to trafficking they may be identified as a particular
social group. Certain social subsets that are particularly vulnerable to trafficking may also be
considered as particular social groups depending on the context, such as single women,
widows, divorced women, illiterate women etc.195 Men or children or certain social subsets of
these groups may also be considered as particular social groups196. As will be further explored
below, the fact that women may form a particular social group under refugee law has been
recognized by considerable national legislation and case law. Also, the EU 2011 Qualification
Directive has eventually introduced that aspect, establishing that
Gender related aspects, including gender identity, shall be given due consideration for the
purposes of determining membership of a particular social group197.

In addition, UNHCR states in its Guidelines that former victims of trafficking may also be
considered a particular social group based on the unchangeable, common and historic
characteristic of having been trafficked, or because they are viewed as a cognizable group
within a particular society198. The importance of the or should be underlined. It reflects the
position taken by UNHCR in its Guidelines on a particular social group where, in order to
avoid protection gaps, it opted for adopting a “single standard” that incorporates “both
dominant approaches” to a particular social group, but considering these approaches as
alternative, not cumulative. Accordingly, one of the two circumstances – the fact that the
members of the group have unchangeable, common and historic characteristics or the fact that
they are viewed as a cognizable group within a particular society - is necessary but also
sufficient to demonstrate the existence of a particular social group199.
In clear contrast with the UNHCR guidelines, the Qualification directive has taken a binary or
cumulative approach, which makes protection extremely difficult for a member of a particular
social group. Indeed, the Qualification Directive requires a member of a particular social group
to have both an innate characteristic or common background that cannot be changed and a
distinct identity in the relevant country200. As has been rightly stated, “the paradox is that,
whereas the UNHCR Guidelines had set out to posit ‘a single standard’, what now emerges are
two different standards, both of which must be complied with for the purposes of refugee
protection”201, where this binary approach is then “used to justify the exclusion of victims of
sex trafficking from refugee status”202.
This has created a chaotic situation, where European countries have found themselves trapped
in between two different interpretations of how membership of a particular social group should
be assessed. While this has sensibly slowed down the recognition of the possibility of granting
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refugee status to trafficking victims, some countries have eventually recognized, either in law
or through their case law, the fact that trafficking victims form a particular social group. In
many cases, this has happened through adopting the single approach, following UNHCR’s
guidelines, as will be explored below203.
Finally, the UNHCR Guidelines on trafficking victims address the situation of trafficking
victims who may become stateless. While victims may often find themselves without
documentation because traffickers have confiscated it, States of origin should facilitate their reentry into the country. If, however, the State fails to provide the assistance and documentation
necessary to enable the individual to return, one consequence may be to render the individual
effectively stateless204. While this alone does not make that person a refugee, the individual
concerned may be eligible for refugee status where the refusal of the country to allow re-entry
is related to a Convention ground and the inability to return to the country leads to serious
harm or a serious violation of human rights amounting to persecution205.
The UNHCR Guidelines conclude with recommendations on a number of important procedural
aspects pertaining to the treatment to be granted to victims of trafficking seeking asylum,
including the need to provide for the physical, psychological and social recovery of victims of
trafficking and to provide a supportive environment so that they can be reassured of the
confidentiality of their claim206. In order to appropriately consider claims by female victims of
trafficking who may be reluctant to reveal the extent of their persecution because they feel
ashamed of the sexual or gender-based violence experienced, may suffer from trauma or may
have real fear of their traffickers, the Guidelines recommend to provide interviewers of the
same sex as the applicant and to follow the measures set out in Part II of the UNHCR’s
Guidelines on gender-related persecution, to be considered equally applicable to traffickingrelated claims by women207.
2.2. International bodies’ pronouncements and implementation practice
The New York Declaration for Refugees and Migrants adopted by the General Assembly
acknowledged the link between asylum and trafficking, recognizing that refugees in large
movements often face a desperate ordeal and may fall pray of criminal groups and become
victims of trafficking208. The General Assembly resolution also recognized that the return of
migrants who do not have the right to stay in the country of destination should be consistent
with international law and the principle of non-refoulement and that, in that context, “particular
attention should be paid to the needs of migrants in vulnerable situations such as […] victims
of trafficking”209. Even more specifically, the resolution includes the commitment of receiving
203
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States to
(a) ensure, to the extent possible, that measures are in place to identify persons in need of
international protection as refugees, provide for adequate, safe and dignified reception
conditions, with a particular emphasis on persons with specific needs, victims of human
trafficking, […]
and […]
(e) Use the registration process to identify specific assistance needs and protection
arrangements, where possible, including but not exclusively for refugees with special
protection concerns, such as women at risk, children, especially unaccompanied children and
children separated from their families, child-headed and single-parent households, victims of
trafficking, victims of trauma and survivors of sexual violence […]210

Trafficking victims’ right to be identified as persons in need of international protection is
clearly spelled out, as is the right to be provided with dignified reception conditions and the
right to have their assistance and protection needs and arrangements required to that effect
identified. What is required for these rights and the corresponding States’ duties to be properly
implemented? What are the major obstacles to the realization of trafficking victim’s
entitlements to international protection? We will review below the way international bodies but
also national administrative and judicial authorities have identified and addressed the major
obstacles trafficking victims face in accessing their entitlements in terms of international
protection as well as in getting access to their broader entitlements in terms of protection and
assistance when dealing with asylum authorities. The fact that more attention is devoted in this
section than anywhere else in this study to decisions taken at the national level reflects a
general trend within international refugee law’s analysis. As has been very well explained
elsewhere:
In contrast to nearly all other international human rights treaties, the Refugee Convention
does not establish an international court, tribunal or committee for the adjudication and
resolution of differences in states’ interpretation of the key terms in the convention. While
the UNHCR has “the duty of supervising the application of the provisions of [the Refugee]
Convention”, the agency has no authority to mandate any particular interpretation on the
Convention definition. As a matter of binding law, the task of determining the Convention’s
“true, autonomous and international meaning” has thus fallen principally to domestic
decision-makers – officials, specialist tribunals and courts.211

We will now turn to examine the three main aspects that have been identified as key in terms
of trafficking victims’ access to appropriate protection as far as the asylum system is
concerned: the existence of adequate referral mechanisms between trafficking and asylum
procedures, the continuity in the provision of specialized support services in case of referral to
the asylum system, and the recognition of persecution grounds applicable to victims of
trafficking within the asylum system.
2.2.1.

Adequate referral mechanisms between trafficking and asylum procedures

A major concern in terms of trafficking victims’ access to appropriate protection is the lack of
appropriate referral mechanisms between trafficking and asylum procedures, which impedes
victims who access the system through one of these two entry points to receive appropriate
information on and access to the other procedure. On the one hand, victims who seek asylum
210
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are often not identified as trafficking victims by asylum authorities and/or not informed about
the procedures that allow them to access protection and assistance - including residence
permits – that is specific to trafficking victims. On the other hand, victims identified as
trafficked persons are not informed about the conditions under which they may seek asylum or
other forms of international protection.
2.2.1.1.

Universal bodies and organizations

In a research commissioned by UNHCR, Norway was identified as one of the few countries
that has a comprehensive system for the identification and referral of trafficked persons with
potential international protection needs to the asylum procedures 212. Norway was found to be
the only country that fulfils the three essential elements of an effective referral mechanism that
guarantees trafficked persons’ access to international protection: 1. a functioning domestic
procedure for identifying and registering trafficked persons and that includes the provision of
free legal counselling; 2. an effective additional system for addressing international protection
needs; and 3. a consistent and competent mechanism for referring trafficked persons from the
first to the second procedure213. These are the three elements that have been considered as
required for the system to be fully effective214.
Based on this study, UNHCR has called upon States to “ensure that appropriate and effective
referral mechanisms are in place between the authorities involved in anti-trafficking activities
and those responsible for granting international protection”215, ensuring full compliance with
the principle of non-refoulement. As can be observed this recommendation is more in line with
a bi-directional notion of referral between these mechanisms than the description of criteria
provided in the aforementioned study. It is indeed the opinion of the author that a forth element
should be added to the three mentioned in this study in order to address the issue of access to
effective protection comprehensively: a consistent and competent mechanism for referring
trafficked persons from the second to the first procedure, i.e. from asylum procedures to
trafficking protection and assistance mechanisms. Indeed, while victims identified in
trafficking procedures should be properly referred to asylum procedures, the opposite is also
true: persons identified as trafficking victims in asylum procedures should not only see their
trafficking-related grounds appropriately taken into consideration in asylum procedures, but
should also be informed of and, if they agree, properly referred to specialized trafficking
procedures that include access to protection, assistance and residence permits. In such a
coordinated bi-directional system, victims should be advised through appropriate legal
counselling about the two options and be in a position to make an informed choice.
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However, recommendations by international bodies and organizations mostly focus on the
need for referral from the national referral mechanism for trafficked victims (NRM) to the
asylum authorities, and not vice-versa, with some exceptions. For example, UN agencies and
programmes that are mostly concerned with human trafficking have encouraged EU States to
ensure that, when implementing the Trafficking Directive, their national referral mechanisms
include close cooperation and established protocols with their national asylum authorities for
the age- and gender-sensitive protection and assistance of victims of trafficking who are also in
need of international protection216. Specifically, the result should be that:
Appropriate and effective referral mechanisms should be in place to ensure that [trafficked]
persons who give any indication that they could be at risk of persecution or serious harm are
identified and referred to the competent national asylum authorities while retaining their
right to the protection and assistance provided by the anti-trafficking system. Likewise,
persons in the asylum systems who show ‘reasonable-ground indications’ that they may
have been trafficked or be at risk of being trafficked should be referred to the anti-trafficking
systems while their claim for international protection continues to be examined.217

International bodies have quite extensively pointed to deficiencies and made recommendations
in that regard. The analysis provided by the Special Rapporteur on trafficking in relation to the
appropriateness of referral mechanisms in Argentina is particularly illustrative in this regard. In
her report on the mission to that country, the Special Rapporteur observes that tools and
referral mechanisms are not effectively in place for the easy identification of victims,
especially at the point of entry or of first contact with law enforcement. Moreover, “there are
no solid and well-functioning inter-agency procedures in place to deal with victims of
trafficking with international protection needs”218. She reports, for example, that the National
Refugee Commission has never had a case of trafficking referred by relevant authorities, such
as the Fiscal Unit of Assistance in Extortive Kidnapping or the National Secretariat of
Childhood, Adolescence and Family, and that this highlights the need to establish mechanisms
to better identify, refer and process asylum claims from potential victims in compliance with
international protection needs219. Accordingly, she recommends that, in order to ensure that the
right of trafficking victims to seek and, when appropriate, be granted asylum is fully respected,
the State should implement relevant training and capacity-building activities for authorities as
well as measures to establish a proper referral system to the refugee status determination
procedure220.
A similar recommendation was formulated by the Special Rapporteur in relation to the United
Arab Emirates, where authorities should “adopt measures to ensure that victims of trafficking
who need international protection are properly identified and referred to the asylum system,
when appropriate”221. More broadly, in her thematic reports to the General Assembly or the
Human Rights Council, the Special Rapporteur referred to States’ responsibility to ensure that
the individuals who have been trafficked or who fear trafficking have access to the asylum
procedure222 and that, in particular in contexts of conflicts but not only, trafficking victims
have a right to seek and claim asylum from persecution which entails States’ duty to avoid
returning them to situations of persecution or risks of serious human rights violations223.
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CEDAW has extensively addressed this issue. In its General Recommendation nº 32 on the
gender-related dimensions of refugee status, it emphasized that States should recognize that
trafficking in women is a form of gender-related persecution, with the result that “women and
girls who are victims of trafficking or who fear becoming victims should be informed of and
effectively enjoy the right of access to asylum procedures without discrimination or any
preconditions” 224 . To that effect, it recommended that States party to CEDAW should
“establish adequate screening mechanisms for the early identification of women asylum
seekers with specific protection and assistance needs, including women with disabilities,
unaccompanied girls, victims of trauma, victims of trafficking and/or forced prostitution,
victims of sexual violence and victims of torture and/or ill-treatment”.225
CEDAW also raised this issue on numerous occasions in the context of its Concluding
observations, referring specifically to the issue of victim’s referral and access to asylum
procedures. In the context of the implementation of Article 6 of the Convention, it pointed to
the need for States:
to create mechanisms to promptly identify victims of trafficking and to ensure the referral to
the asylum procedure of those who may be in need of international protection”226

States parties shall also provide regular training to officials dealing with trafficked persons on
the identification of and assistance to victims and, specifically, on the referral to the asylum
system of those potentially in need of international protection 227 . The Committee also
frequently refers to the need that such referral mechanisms ensure that “asylum claims are
assessed in an age and gender-sensitive procedure in order to respond to the specific protection
needs of women and girls who are victims of trafficking and guarantee protection against
refoulement” 228 . In the context of the significant attention it gives to the need for gendersensitive procedures in the consideration of asylum claims, the Committee recommends that all
women asylum seekers are interviewed by female adjudicators and interpreters, and not only
those who claim to be victims of sexual violence229.
Other Committees have also expressed similar concerns, calling upon States to establish
appropriate mechanisms aimed at the early identification of victims of trafficking and at their
effective referral to the refugee status determination procedure230. In its General Comment nº 6,
the CRC identifies trafficking as one of the major threat to unaccompanied and separated
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children’s life, survival and development231. It then highlights that
Some trafficked children may be eligible for refugee status under the 1951 Convention, and
States should ensure that separated and unaccompanied trafficked children who wish to seek
asylum or in relation to whom there is otherwise indication that international protection needs
exist, have access to asylum procedures232.

In some instances, UN human rights bodies formulated specific recommendations in relation to
the situation at points of entry or the so-called “hotspots” in EU countries, where the lack of
guidelines, procedures and division of responsibilities have prompted a call to put in place
gender-appropriate, culturally sensitive and age-sensitive individual screening and assessment
procedures to ensure the rapid and appropriate identification of international protection needs
of vulnerable persons reaching a border, including trafficking victims 233 . In relation to the
difficulties experienced by some countries in addressing the massive arrival of migrants and
asylum seekers at their borders, international bodies have pointed to good practices in
managing the protection needs of mixed migration flows. The Special Rapporteur on
trafficking, for example, has praised the Praesidium programme implemented in Italy from
2006 until 2015 to strengthen detection and reception capacity at the borders’ hotspots. Multiagency teams formed by IOM, UNHRC, the Italian Red Cross and Save the Children
International provided specialized counselling. In particular, UNHCR informed on asylum
procedures and IOM dealt with victims of trafficking: this multi-agency approach allowed for
the timely identification of specific needs and possible responses thereto, which included
access to the asylum procedure or other forms of protection for trafficking victims, or the
possibility to opt for voluntary return234.
In relation to the duty to comply with the non-refoulement principle, CAT repeatedly draws the
attention of States to their duty to “prevent the return of trafficked persons to their countries of
origin where there is a substantial ground to believe that they would be in danger of torture”235
to ensure compliance with Article 3 of the Convention against torture. In relation to
particularly delicate contexts at the border, it has recalled the vital assistance UN agencies can
provide. In relation to the Democratic People’s Republic of Korea, for example, CAT has
called upon China to immediately cease the forcible repatriation of undocumented migrants
and victims of trafficking to that country and allow UNHCR personnel unimpeded access to
these persons in order to determine if they qualify for refugee status236. More broadly, other
Committees have equally raised the need for compliance with the principle of non-refoulement
in relation to trafficking victims237.
Finally, the need for a gender-sensitive asylum procedure that responds to the specific
protection needs of women and girls who are or may become victims of trafficking238, as well
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as the need for training on the specific needs of trafficking victims in relation to their asylum
claims239 have also been raised by other Committees.
In sum, we shall point out that while many treaty bodies have addressed the need to provide
access to asylum determination procedures for victims or potential victims of trafficking, not
many of them have addressed the issue of appropriate referral systems. In particular, the CRC
is the only Committee that has called upon States to establish an effective referral mechanism
of a bi-directional nature, i.e. from the trafficking victims’ protection system to the asylum
system and vice-versa, considering the importance of the two dimensions of the referral in
order to achieve an appropriate handling of victims’ needs and entitlements. It set out the
mentioned duty as follows:
to establish a referral mechanism between the asylum system and the victims of trafficking
protection system, in order to ensure that child victims of trafficking have access to the
asylum procedure and that child asylum-seekers who may have been victims of trafficking
access and receive specialized assistance for their recovery and reintegration240.

CEDAW has adopted less clear recommendations in this respect, calling upon States to
“establish appropriate mechanisms aimed at early identification, referral and support of victims
of trafficking, including refugee and migrant women and girls” 241. This wording is indeed
ambiguous. It is not clear whether it refers to the need to identify trafficked women and their
international protection needs and refer them to asylum procedures accordingly, a requirement
already highlighted in other recommendations mentioned above, or whether it means that
appropriate mechanisms should be established for the early identification, referral and support
of victims of trafficking, including among refugee and migrant women and girls, i.e. in the
context of asylum procedures where victims should be referred to human trafficking
specialized services. The wording used is too ambiguous to reach any definite conclusion,
while the wording used by the CRC is to be praised as it makes that double requirement much
more clear and explicit.
2.2.1.2.

European bodies

The recent report on identification of trafficking victims in international protection procedures
by the European Commission’s European Migration Network reaches two main conclusions in
relation to the existence and effectiveness of mechanisms within EU countries’ asylum systems
that guarantee the referral of persons identified as trafficking victims. First, there are still
difficulties in terms of establishing appropriate identification mechanisms within asylum
procedures, where many victims possibly go unidentified, in particular due to lack of proactive
screening, a considerable reliance on self-reporting, insufficient training and the existence of
legal loopholes242. Secondly, EU States’ practice varies as to the procedures for referral to
specialized trafficking support services, the conditions under which the referral can occur and
the mechanisms used to facilitate the referral243. The study reveals that while in a number of
EU countries either the human trafficking NRM or the asylum authority coordinates the
referral of victims identified in asylum procedures to these specialized services, other countries
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limit themselves to provide information to victims who are then left to access relevant
procedures independently244. Considering the strong difficulties traumatized victims experience
in their contacts with a foreign State apparatus, the latter might not be an adequate approach to
ensure referral.
The study concludes that while some EU Member States have NRMs that refer trafficking
victims identified in international protection procedures to specialized assistance services, if
States do not implement measures to improve the detection of victims of trafficking in asylum
and return procedures, victims may continue to go undetected245.
For its part, the EU Experts Group has only addressed this issue in general terms, recalling that
trafficked persons should be entitled to seek and enjoy asylum in accordance with international
refugee law 246 , but without expressly exploring the issue of adequate referral mechanisms
between asylum and trafficking identification mechanisms. On the contrary, GRETA has dealt
with this issue more extensively. In its Fifth General Report, which has a particular focus on
the situation of trafficking victims in the context of asylum, GRETA recalled that:
the human rights approach enshrined in the Council of Europe’s Anti-Trafficking Convention
requires States Parties to take into account the risk of persecutions of victims of trafficking, as
well as to ensure that all foreign nationals identified as victims of trafficking are informed
about their right to request international protection and have access to fair and efficient
asylum procedures247.

At the outset, we should stress that asylum is not among the topics that are more
comprehensively addressed by GRETA. It does not constitute a separate object of analysis in
the context of its country evaluation reports, but is addressed under the heading on repatriation
and return. This is understandable when considering that the granting of asylum is not an issue
that is directly regulated by the European Trafficking Convention. It is only referred to in two
articles in order to ensure the full applicability of a regime that is, nevertheless, regulated
elsewhere. However, the relevance of asylum for the protection of trafficking victims, which is
partly but not exclusively due to the ineffectiveness of the residence permits procedures, and
the interferences the human trafficking frameworks generate in terms of victims’ effective
access to asylum procedures warrant that this topic becomes more and more relevant in the
context of a human rights-based approach to the protection of trafficking victims.
This being said, GRETA has certainly increased its focus on the topic of asylum and the
different ways it relates to trafficking. In this context, we will first outline the main concerns
identified by GRETA in relation to the specific topic under review under this heading, i.e. the
establishment of appropriate referral mechanisms between the two systems through the
examination of the shortcomings identified in State practice, but also through references to
good practices identified by GRETA in a number of States, which provide important hints for
reaching conclusions on the identification of more effective solutions in this area.
The way trafficking cases are managed by asylum authorities in the United Kingdom
contributes to highlight a number of areas of concern. GRETA reports that the asylum
screening interview by the United Kingdom Visa and Immigration (UKVI) only includes one
question relating to trafficking, namely whether the interviewee has been exploited before
entering the United Kingdom, en route or within the United Kingdom. As a consequence, there
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have been a number of reports of asylum screening officers failing to spot trafficking indicators
during screening interviews248. However, the United Kingdom authorities indicated that the
NRM on human trafficking has been working closely with the Asylum Screening Unit in
recent years to support their staff in identifying possible victims and understanding the process
fallowed under the NRM249.
In relation to Norway, while its system of referral between trafficking and asylum systems was
identified as the best in the UNHCR study mentioned above250, GRETA provides a much more
nuanced view in its two evaluation reports on this country, issued in 2013 and 2017
respectively. On the one hand, it notes that Norway has developed a “Guide to the
identification of possible victims of trafficking” with relevant indicators and that immigration
authorities are instructed to identify possible victims at all stages through procedures
established to that effect, where their duty in that regard includes informing possible victims
about their rights and assisting them in contacting relevant support bodies251. However, in its
2017 report GRETA reiterates its concern that Norway has yet to develop a formalized NRM
with clear procedures and roles for front-line officials and urges the Norwegian authorities to
set up such a mechanism in order to improve clarity and legal certainty252, a recommendation
that it had already formulated in 2013253. In relation to the way the asylum system functions, it
also identifies a number of concerns, in particular on the need to review the amendment to the
asylum legislation adopted in 2016. These recent amendments allow to limit the number of
asylum seekers who may enter the country “during a crisis with an exceptionally high number
of arrivals” and reduce the time period for appealing negative asylum decisions from three to
one week254. GRETA considers that the new rules risk limiting the possibilities for identifying
victims of trafficking among asylum seekers as well as the effective exercise of the right to
judicial review 255 . Finally, GRETA expresses concern on the way unaccompanied children
who may be victims of trafficking are identified and taken care of256.
In relation to Spain, GRETA also raised concerns in relation to deficiencies linked to the lack
of access of trafficking victims to asylum procedures and the fact that human trafficking
regulations and procedures do not include a requirement to inform victims about their right to
seek asylum257. These concerns have been amply documented by the Spanish Ombudsperson in
a number of reports on trafficking and asylum258 and by the Special Rapporteur on racism in
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the report on his mission to Spain259.
More broadly, GRETA has expressed deep concern that victims of trafficking are often denied
international protection in Europe260. Not all States party to the Convention allow for asylum
applications to be made while potential victims of trafficking are in an identification procedure,
which was qualified by GRETA as a violation of their international protection obligations261.
While praising the attention devoted by GRETA to this topic, it is argued that the important
concerns raised by GRETA in its country evaluation reports are not always followed by
recommendations of a specific character. In some cases, GRETA does formulate more detailed
recommendations, calling upon States to “ensure that the NRM and the asylum determination
processes are recognized as separate and distinct procedures, in practice, and keep under
review the identification of victims of trafficking amongst applicants for international
protection, including asylum seekers” 262 , or urging them to give full consideration to the
UNHCR’s Guidelines on trafficking victims 263 or to ensure that asylum interviews are
conducted by persons of the same gender as the applicant and adopt a gender-sensitive
approach to the asylum adjudication process264. However, in other cases recommendations on
the issue of access to asylum are very succinct and formulated in very general terms: they
mostly relate to the provision of adequate training to asylum authorities on the identification of
trafficking victims265, but do not address the issue of appropriate referral systems between the
two procedures.
In fact, this issue is mostly only examined by GRETA in relation to those countries where good
practices are to be found. GRETA has pointed to good practices followed in a number of
countries, referring for example to the system established in Belgium. This country has created
a Trafficking Unit to co-ordinate all investigations on human trafficking and assistance to
victims within the Office of the Commissioner General for Refugees and Stateless Persons.
Therefore, examination of the applications and interviewing of potential victims are carried out
by a specialized officer, well trained in interviewing techniques and trafficking protection and
support issues, and is assisted by the manager in charge of the geographical area concerned 266.
Also, the investigation of the situation of an asylum seeker as a victim of trafficking in human
beings is entirely separate from the examination of the asylum application.
Similar systems have been adopted in Germany and Austria. In the former, a project entitled
“Identification and Protection of Victims of Human Trafficking in the Asylum System” has
been implemented together with IOM and UNHCR in order to address the low level of victims
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identified in the context of asylum procedures, in particular among Nigerian nationals 267. This
programme focused on in-depth training of relevant authorities and achieved encouraging
results in terms of the number of victims identified following the training268. In the latter, a
trafficking contact person was nominated in each regional directorate of the asylum offices to
act as a “multiplier” and pass on the knowledge to the rest of the staff, while the manual for the
conduct of interviews include information on the questioning of vulnerable groups, including
trafficking victims269.
In addition to this first category of coordination mechanisms whereby one or more officers
specialized in human trafficking operate within the asylum offices in order to ensure proper
identification and referral, a second category of mechanisms is to be found, which corresponds
to the Finnish system. Since 2012, the Joutseno Reception Centre for asylum seekers is the
body responsible for co-ordinating the provision of assistance to victims of human trafficking
and for making decisions on admission to the assistance programme, together with a
multidisciplinary assessment team 270 . Referrals to the Reception Centre are made by
government agencies, NGOs, lawyers or the victims themselves. The fact that the same body is
responsible for deciding on both trafficking and asylum claims appears to guarantee a high
level of awareness, coordination and information to victims.
This system, according to which asylum authorities are assigned with the task of identifying
victims of trafficking, has been identified in scholarly literature as a favourable solution which
would ensure not only improved coordination between the trafficking and asylum frameworks
but also more focus on the human rights needs of the victim, as opposed to the criminal law or
“useful witness” focus which tends to prevail in trafficking identification procedures271.
These good practices are significant in terms of providing important and sometimes vital
protection to victims. Therefore, it is argued that GRETA should not limit itself to point to
these practices in the particular country report concerned, but should transfer that knowledge
and assessment to other countries. In particular, it would be useful to point to the lack of
similar procedures in most countries and to the level of standards that these countries should
strive to achieve. It is argued that the identification of good practices by GRETA in this area
has not displayed all of its potential.
2.2.2.

Continuity in the provision of support services in case of referral

Another issue of concern relates to the continuity in the provision of support services when
there is a referral from one procedure to the other. Human rights bodies at the universal level
have addressed this issue only occasionally. In relation to Italy, the Special Rapporteur on
trafficking observed that the two assistance mechanisms are separate and do not allow for
referral: asylum seekers are not given access to the assistance and protection measures
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available for victims of trafficking, and vice versa272. The HRC also addressed this issue in
relation to the asylum system in force in Ireland. It expressed concerns at the fact that victims
of trafficking who exercise their right to apply for asylum are not granted a recovery and
reflection period or a temporary residence permit and are instead kept in Direct Provision
centres, which are de facto detention centres for asylum seekers. They are therefore deprived of
the appropriate assistance and protection that must be afforded to potential victims of
trafficking on the sole ground of having applied for asylum. It has thus requested the State to
amend its legislation accordingly without further delay273.
On the contrary, other treaty bodies have failed to address this issue. CEDAW appears to be
the only other one to have referred to it, but much less directly. When addressing the situation
of victims of trafficking with international protection needs, CEDAW has urged States to
ensure that temporary residence permits, protection and support are provided to all victims of
trafficking274, or that immediate and effective treatment, including medical, psycho-social and
legal assistance is provided to women in need of international protection who are victims of
trafficking275. While other treaty bodies have not directly addressed the issue of the continuity
in specialized services, UN agencies have done so in their joint commentary on the EU
Trafficking Directive. They recommended to EU States that trafficked persons who give any
indication that they could be at risk of persecution or serious harm should be:
referred to the competent national asylum authorities while retaining their right to the
protection and assistance provided by the anti-trafficking system276

This problem has been addressed more consistently at the European level. The report on
identification of trafficking victims in international protection procedures produced by the
European Migration Network reveals that once a victim is identified as a trafficking victim in
the context of an asylum procedure, EU States’ practice varies as to the conditions under which
the referral to specialized trafficking support services can occur. In most EU countries,
trafficking victims can remain in the international protection procedure but at the same time
access assistance specific to their recovery as victim of trafficking277. However, there are still a
significant number of countries where it is not possible for applicants to remain in international
protection procedures whilst accessing rights and services specific to trafficking victims,
including access to residence permit procedures278.
In addition to this general overview, GRETA provides more detailed information on the
situation in a number of countries. In relation to the United Kingdom, GRETA reports different
views on this issue depending on the actor concerned. On the one hand, civil society
organizations report that where a possible victim concurrently enters the NRM and claims
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asylum, the NRM decision is suspended until the decision on asylum is taken279, which results
in the possible victim not benefiting from the recovery and reflection period and the specialised
assistance measures in a dedicated shelter for victims of trafficking280. However, the United
Kingdom authorities hold that the NRM decision-making is not suspended until an asylum
decision is taken, and that the Competent Authority Guidance stipulates that the Home Office
should not take an asylum decision until the potential victim has had a conclusive grounds
decision from the NRM, as the latter may have a bearing on the asylum claim281. However,
they admitted that possible victims deemed to be particularly vulnerable are offered specialized
support, while those who are considered suitable for asylum seekers accommodation are not
offered that specialized support and remain in asylum seekers facilities. In that context, their
needs may not be properly addressed: needs assessments may not be adequate and victims may
not be adequately informed about their rights as victims of trafficking282. Service provides also
underlined problems in terms of safety since asylum seekers centres’ protocols do not address
the risk of victims entering into contact with traffickers283.
Indeed, the need for continued specialized assistance appears to be a challenge. Usually,
separate assistance services exist for asylum-seekers and trafficking victims, and State practice
reveals that the filing of an asylum request may have an impact on the provision of specialized
services for trafficking victim. In Finland, GRETA reports that since most identified victims
have been asylum seekers, accommodation is primarily provided in reception centres for
asylum seekers run by the Immigration Service. However, victims can also be accommodated
in safe houses/shelters for victims of violence or supported housing provided by the municipal
authorities284. However, none of these is a specialized solution for victims of trafficking.
In the Netherlands, trafficking victims with on-going or past asylum applications are excluded
from specialized shelters285. In Norway, similarly, victims filing an asylum application during
the reflection period lose the benefit of that period and of the services linked to it, such as
psychological assistance and the right to work: they thus usually wait until the end of the
reflection period in order to file an application for asylum286. The Norwegian Government has
highlighted the difficulties linked to the change of status of a trafficking victim to an asylumseekers, which make it difficult to ensure continuity of follow-up287. In that context, GRETA
urged Norway to ensure that all possible victims of trafficking are offered a recovery and
reflection period and all forms of assistance and protection that go with it regardless of whether
they have claimed the right to stay on other grounds, i.e. based on an asylum claim288.
In Ireland, GRETA similarly noted that victims of trafficking who are also seeking asylum are
denied the right to work and to specialised accommodation facilities 289 , since they are
automatically transferred to Direct Provision centres, as mentioned above. In this context, it
should be welcomed that the Irish government has recently announced that it will be providing
279

Anti-Trafficking Monitoring Group (ATMG), The National Referral Mechanism - A Five Year Review, 2014,
p. 20.
280
See GRETA Report on the United Kingdom 2016, paras. 155 and 219.
281
Ibid. There are also concerns in relation to the proper access of child asylum seekers to specialized assistance
for trafficked victims since they are reportedly required by authorities to apply for asylum before a recovery and
reflection period starts or is completed, para 220.
282
Ibid., para 179.
283
Ibid., para 179 and 219.
284
Ibid., para 152.
285
GRETA Report on the Netherlands 2014, para. 173.
286
GRETA Report on Norway 2013, para 187; see also GRETA Report on Norway 2017, paras. 122-123.
287
Ibid., para 188.
288
GRETA Report on Norway 2017, para. 126.
289
Report concerning the implementation of the Council of Europe Convention on Action against Trafficking in
Human Beings by Ireland, GRETA(2013)15, 2013 (GRETA Report on Ireland 2013), paras. 173 and 181.

378

statutory access to work as well as broader support services to asylum seekers by opting in the
Reception Conditions Directive as a measure to comply with the Irish Supreme Court ruling of
30 May 2017 that condemned Ireland’s prohibition on asylum seekers’ access to
employment 290 . This might have positive repercussions on trafficking victims who seek
asylum. However, it remains to be seen to what extent this access to support services for
asylum seekers will allow access to specialized trafficking services for victims of this crime.
In contrast, fewer States appear to guarantee the continuity of support services when a victim
filed an asylum claim. Luxembourg is one of the few countries where a person granted the
reflection period (of 90-days) can lodge an application for asylum in parallel without this
having any effect on the period and the provision of the support services linked to it. Similarly,
in Belgium the process of identification of a person as a victim of trafficking can be conducted
in parallel with the examination of asylum applications by asylum authorities, and a victim
detected in a refugee reception centre will be referred to a specialised reception centre where
assistance measures relevant for trafficking victims will be provided291.
In sum, the fact that trafficking victims who seek asylum loose access to support services
designed for trafficking victims is an extended problem but an underexplored one, not only in
scholarly literature but also by international monitoring bodies, except at the European level as
far as the latter are concerned. Indeed, in addition to the analysis provided by GRETA and the
Commission’s European Migration Network, the EU Expert Group has equally addressed this
issue. It has recommended that, where it is appropriate to alter the trafficked person’s residence
status – referring to the recovery and reflection period or residence permit – because of
international protection obligations owed by the State, “such change should not, of itself, result
in any reduction of assistance provided to the trafficked person”292.
2.2.3.

Adequate recognition of persecution grounds applicable to victims of trafficking

During the last decade, an improved understanding of the fact that the status of refugee may
extend to trafficking victims has developed293. Have international bodies’ interpretative work
and national legislative and jurisprudential practice contributed to these developments? As will
be examined, international bodies’ focus on this issue has been uneven, and national legal and
administrative frameworks remain in most cases ill equipped to recognize, both in law and in
practice, the persecution grounds that mostly apply to trafficking victims. At the same time,
national administrative and judicial bodies in some countries have been key in advancing the
understanding of the persecution suffered by trafficking victims as warranting the status of
refugee. Before examining this national and international practice more thoroughly, we will
briefly address the way the abuses suffered by trafficking victims relate to the persecution
grounds recognized in international refugee law.
Trafficking victims may have international protection claims based on grounds that are not
specific to human trafficking victims294. For example, trafficking victims may face risks that
are not directly related to their trafficking experience but that preceded it and may be linked to
their religion, race or political opinion. For example, where women are forced to escape from
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their husband, family or community because of domestic violence, other forms of gender-based
violence such as female genital mutilation, or for being persecuted for their political activism
or for pertaining to a national or ethnic minority, the ensuing situation of isolation and
vulnerability puts these women at high risk of being recruited or kidnapped by traffickers. This
might be followed by a traumatic experience of violence and exploitation in the form of forced
prostitution, domestic servitude or other forms of forced labour. In these cases, the asylum
claim might be best based on the original persecution suffered by the victim based on her race,
nationality or political opinion, grounds that are clearly recognized under the Refugee
Convention, or for her membership of a particular social group identified as women, a ground
that is increasingly being recognized in countries where women are persecuted for the sole fact
of being women and thus considered as inferior to man, and consequently subjected to severe
forms of abuses295.
In most cases, however, it might be difficult to prove a previous persecution, since an
important share of the victims falls into the hands of traffickers essentially because of an
underlying situation of poverty and lack of opportunities. In those cases, the risks victims face
upon return are more strictly related to their trafficking experience, i.e. to the risks of
retaliation or re-trafficking by the same criminal network or the risks of ostracism and
discrimination they may face upon return because of their status as persons who have been
trafficked and possibly subjected to sexual abuse or forced prostitution, or who might return as
a single mother with a child, another element that generated exclusion in certain societies. Are
these aspects being adequately considered under asylum laws and adjudication practices? Have
international bodies contribute to point to these risks? We will now proceed to examine these
questions.
2.2.3.1.

Trends in national legislation and case law

National laws or guidelines on asylum mostly fail to take into consideration the particular risks
of persecution trafficking victims face. There are, however, encouraging exceptions. Steps
have been taken to recognize that trafficking victims may be granted asylum on a number of
different grounds.
2.2.3.1.1.

Women as a particular social group

The first one is the recognition of gender as a ground of persecution. Since trafficking still
disproportionately affects women and the trafficking of women is recognized under
international law as a form of gender-based violence, that ground can constitute a valid basis
for trafficked women to claim asylum. The recognition of that ground has happened in two
ways. Some countries have established in their national legislation and/or case law that women
may form a particular social group under refugee law. Countries with national legislation that
refers to gender as a ground for being considered a member of a particular social group include
Sweden, Germany, Ireland and South Africa, while other countries such as Canada include that
reference in national Guidelines.
Other countries’ have gone a step further by establishing in their legislation that gender is an
additional ground to the five grounds listed in the Refugee Convention. This option has the
advantage of not requiring the gender ground to fit into the “particular social group” notion and
its additional requirements. This solution was adopted in countries such as Spain296, Czech
Republic, Costa Rica, El Salvador, Guatemala, Mexico, Nicaragua, Paraguay, Uruguay and
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Venezuela 297 . On the basis of one or the other of these provisions, a number of European
jurisdictions such as Austria, Belgium, Germany, Spain and Switzerland have recognized
women as a particular social group in cases involving forms of persecution such as female
genital mutilation, sexual violence, forced marriage and domestic violence, in line with the
position taken by the EU in the Qualification Directive 298 . While some jurisdictions are
reticent, other jurisdictions in countries such as Canada, New Zealand and Belgium have fully
integrated and routinely recognize that women or a subset thereof – such as “women in the
DRC”, “single and or widowed women in Pakistan” – are a particular social group299.
The identification of sometimes too specific subsets of the broader group “women” in some
jurisdictions has been criticized as manifesting a fundamental unwillingness to recognize that
in many regions women are persecuted for the sole fact of being women where no particularly
detailed subcategories need to be identified300. Accordingly, the purpose of limiting protection
is often reached: many women have been deprived of the protection they deserved because
they did not fall under such extremely specific subsets301. While fully sharing the view that
women per se should be considered as a particular social group and that this would not entail a
massive recognition of refugee statuses for women since the particular persecution feared by
each applicant should still be demonstrated, I do see that the identification of more specific
gender-based groups can – provided these are not too specific – provide additional guarantees
of protection to women who may face persecution based on grounds that are still not
sufficiently well recognized, as may be the case for trafficked women. The same authors
recognize it to a certain extent302.
2.2.3.1.2.

Trafficking victims as a particular social group

Few countries have gone a step further. They recognized that victims of trafficking – generally
former victims of trafficking, but not exclusively - can as such form a particular social group,
in line with the UNHCR’s guidelines on victims of trafficking. Norway included that
recognition in its legislation. According to its Immigration Act, “former victims of human
trafficking shall be regarded as members of a particular social group”303, which can entitle
them to recognition as refugees304. Other countries have included a similar recognition not at
statutory level but in national guidelines. The Canadian Guidelines on Women Refugees
Claimants Fearing Gender Related Persecution have been the first instrument to acknowledge
that women who escape from sexual persecution can claim refugee status305. On that basis,
Canadian courts have granted refugee status to trafficked women in a number of cases306.
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The United Kingdom’s courts did recognize in a number of cases that “former victims of
trafficking” could constitute a particular social group307, despite the difficulties generated by
the adoption of the Refugee or Person in Need of International Protection (Qualification)
Regulations of 2006, which adopted the binary approach set out in the Qualification
Directive308. Accordingly, the United Kingdom’s courts generally require compliance with the
two criteria – the protected characteristics and the social perception – against the position taken
by UNHCR that considers them as alternative criteria, although position in favour of the
“single test” have been taken in some cases, such as in the Fornah and MK cases309.
The case law that recognized that former victims of trafficking constitute a group was later
reflected in the United Kingdom asylum instructions, where a section on trafficking was
included stating:
some trafficked women may be able to establish a Convention reason (such as a membership
of a particular social group) and have valid claims to refugee status310.

These instructions describe forced recruitment of women for the purposes of forced
prostitution or sexual exploitation as a form of gender-related violence and/or abuse that may
amount to persecution, adding that “trafficked women may face serious repercussions upon
their return to their home country, such as reprisals or retaliation from criminals involved in
trafficking rings or individuals, or discrimination from their community and families, or real
possibilities of being re-trafficked”311.
Australian courts have also referred to “women who are victims of human trafficking” as a
particular social group312, as well as to more specific situations in relation to this group such as
“trafficked sex workers who have escaped” and, singularly, “trafficking women who give
evidence”313, the latter case having been considered a landmark decision in refugee law314.
A number of European countries other than the United Kingdom have taken similar steps. In
France, the Cour nationale du droit d’asile (CNDA) noted that trafficked women from Nigeria
face persecution in the form of reprisals from their traffickers due to debt bondage and a real
risk of being re-trafficked because of their lack of support, lack of economic opportunity, the
stigma attached to them as prostitutes and their vulnerable state of mind315. It thus recognized
that international protection should be offered to “Nigerian women who became victims of
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trafficking between France and Nigeria” and to “Nigerian women forced into prostitution who
are willing and actively trying to escape the trafficking network”316.
In Spain, the asylum legislation establishes persecution based on gender as an additional
ground for asylum and includes trafficking victims in the list of vulnerable groups that deserve
special treatment 317 . However, victims of trafficking have only been granted asylum
sporadically: it was not until 2013 when the first victim of trafficking was granted asylum in
Spain, while in 2015 only three victims has been granted that status 318. These decisions where
reportedly based on gender-violence as a ground of persecution, and not on their specific status
as former trafficking victims319. Indeed, Spanish asylum authorities have consistently refused
to consider that trafficking victims should have access to international protection320, and the
judiciary has similarly taken an excessively restrictive interpretation of the asylum law where
administrative decisions denying asylum are almost never revoked. Between 2010 and 2015, of
the eleven appeals that reached the Supreme Court, all have dismissed the main claim for
recognition of the right to asylum and refugee status, while four of the eleven partially
estimated the appeal by recognizing the right to subsidiary protection in two cases and the right
to a humanitarian permit in two other cases321. Some of these rulings show how subsidiary
protection is sometimes arbitrarily used to provide protection to victims who would instead be
entitled to refugee status, and the lack of understanding by judicial authorities of the
differences between these two distinct regimes 322 , despite the fact that in some cases the
Spanish Supreme Court has recognized that when a well-founded fear of persecution based on
gender is established, subsidiary status is not appropriate and refugee status is to be
recognized323.
It is only recently that Spanish authorities have shown more flexibility in this respect. In the
last trimester of 2016, 12 African trafficked women and some of their minor children have
been granted asylum324. While the precise grounds on which these decisions where based are
not known since asylum decisions taken by the Spanish Inter-ministerial Commission on
Asylum are not published, this is indisputably a positive step forward. However, the fact that
nine years after the adoption of the Asylum law, the implementing regulation required under
this law has still not been adopted represents a major obstacle to its proper implementation, in
316
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particular with respect to the content of the “differential treatment” to be granted to trafficking
victims based on Article 46: no instructions have been given as to the way this differential
treatment should be guaranteed325.
Turning to Northern America, Canadian courts have identified a multiplicity of particular
social groups in cases involving trafficked persons, based on the mentioned Guidelines on
Women Refugees Claimants Fearing Gender Related Persecution. These include: women;
impoverished young women from the former Soviet Union duped into the sex trade; young,
illiterate, cognitively impaired Burmese females induced into the sex trade; and young women
sold to prostitution because of their parents’ outstanding debt to loan sharks in China326. It may
be argued that some of these particular social groups are too narrow and that the more specific
elements should have been considered as “factors that heightened [the] vulnerability to genderbased persecution, rather than being pertinent to the delimitation of the relevant social
group”327.
Following the Canadian guidelines, the United States’ administration adopted the
Considerations for Asylum Officers Adjudicating Asylum Claims from Women of 1995, which
establish that gender-based violence may serve as evidence of persecution on account of one or
more of the five grounds established under the Refugee Convention 328 and that gender or a
subgroup thereof may constitute a particular social group 329 . On that basis, United States’
authorities have been among the first ones to acknowledge that certain groups of trafficking
victims are a particular social group in the context of asylum determination procedures and to
grant asylum accordingly330. In the ground-breaking case Cece v. Holder, the United States’
Seventh Circuit’s Court of Appeal went even further: it recognized that a woman who is a
victim of attempted sex trafficking, without yet having been trafficked, should be afforded
protection under the Immigration and Nationality Act’s asylum provisions331. It recognized that
victims of attempted sex trafficking constitute a particular social group for purposes of
asylum332.
It has been held that “Cece v. Holder is arguably the first asylum case to acknowledge that we
need to stop sex trafficking before it starts”333. Or, perhaps more precisely, that we need to
protect victims fleeing from sex trafficking before it starts, and that asylum is an appropriate
tool to that effect. However, it will still be challenging to grant this protection to all trafficking
victims who deserve it in the US since that decision is not binding at the national level but only
325
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within the jurisdiction of the Seventh Circuit. Indeed, in similar cases on attempted sex
trafficking such as Rreshpja v. Gonzales 334 and Kalaj v. Holder 335 , also filed by young
Albanian women who escaped kidnappers attempting to force them into prostitution, the
membership of a particular social group was rejected by other Circuit’s Courts of Appeal336.
In sum, it has been seen that some countries consider the fact of having been trafficked as a
ground which may entail persecution as a member of a particular social group, but the criteria
used to reach that conclusion are still too vague and arbitrary. More countries have recognized
that women and particular subgroups of women that are vulnerable to or have endured forms of
gender violence are a particular social group or, more broadly, that gender is a criterion in
order to identify a particular social group. However, this criterion might be too general and fail
to afford sufficient guarantees to trafficking victims where no guidance is provided, at least in
guidelines or similar documents, on the risks of persecution victims face and how these can fall
under the Convention grounds. While some progress has been made, in the majority of cases
decision-makers still deny international protection to victims, often claiming that the prime
objective of human trafficking is profit-making and that trafficked persons should therefore be
characterized as victims of criminality and not of persecution337.
What is also striking is the focus on gender-based violence and trafficking for sexual
exploitation. While a particular focus on these forms of trafficking is important as it still
represents an important share of the victims, trafficking of men and boys as well as trafficking
for labour exploitation constitute an increasing part of trafficking victims but appears to be
totally ignored under refugee law and practice. It is argued that the risks to which victims of
these other forms of trafficking not related to gender-violence or to sexual exploitation should
also be addressed. A IOM study on re-trafficking highlights that, even if victims of retrafficking are overwhelmingly female victims of sexual exploitation – which is also linked to
the fact that trafficking of men was not reported until recently – in some cases a cross-over
between different forms of exploitation has been documented, including forced labour or
forced criminal activity, which confirms the need to look at the risks of re-trafficking – and
other risks – linked to these others forms of exploitation338.
2.2.3.2.
2.2.3.2.1.

Pronouncements by international bodies
Case law

As has already been mentioned, very few decisions relating to human trafficking have been
taken by judicial or quasi-judicial bodies at both UN and regional level. As far as UN treaty
bodies are concerned, in only one decision has the responsibility of a State been established in
relation to human trafficking, and this case relates to the subject currently under review: a
failure to provide asylum to a victim of trafficking. As far as the ECtHR is concerned, several
applications concerning the denial of asylum for trafficking-related persecution have been
submitted to the Court, but all ended-up being struck out by the Court. We will proceed to
examine the relevant rulings.
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2.2.3.2.1.1.

UN treaty bodies

In Osayi Omo-Amenaghawon v Denmark339, the Human Rights Committee found Denmark
responsible for violating its obligation to guarantee the right to life and freedom from torture as
established under Articles 6 and 7 of the ICCPR for its decision to deport a young trafficking
victim to Nigeria despite the risks she was facing.
According to the facts of the case, after having been trafficked and forced into prostitution, the
victim testified against her traffickers before Danish courts, allowing their conviction. She
subsequently received death threat from the trafficker’s brother, while her name and picture
had been broadcasted twice in the national television, publicly exposing her case. However,
when she applied for asylum, the Danish refugee authorities considered that those risks were
not specific enough and that according to a number of reports Nigerian authorities were taking
measures to fight trafficking and protect and assist victims.
Criticizing that approach, the HRC took the view that the Danish Refugee Appeals Board
referred in a very general fashion to measures taken by the Nigerian authorities to fight against
human trafficking and provide assistance to victims, failing to take into due consideration
the specific capacity of the Nigerian authorities to provide the author, in her particular
circumstances, with protection to guarantee that her life and physical and mental integrity
would not be at serious risk340.

In order to support this argument, the HRC makes reference to the risks described in the United
States of America’s trafficking in persons’ reports341. This reasoning is particularly relevant. It
has already been mentioned that, as reflected in the UNHCR Guidelines on trafficking victims
and implemented by a number of national jurisdictions, the fact that the State of origin is not
tolerating trafficking or that it is generally taking action against trafficking is not enough to
establish that the State would provide sufficient protection to the victim upon return. The
capacity of the State to provide such protection should be the object of a more detailed
assessment, based both on the particular circumstances of the claimant and the particular risk
s/he is facing, and on the particular capacity of the State to address these protection needs,
where available specialized reports should be examined in order to provide a more realistic
assessment of the protection capacities of the State.
In this case, the HRC found that the State
has failed to take into due consideration the special vulnerability of persons (in this case, the
author) who have been subjected to human trafficking, which often lasts for several years
even after they have been rescued or are able to free themselves from their aggressors, and
the author’s particular status as witness in the criminal proceedings against her aggressors342.

The Committee finds these circumstances sufficient to determine that the author’s deportation
to Nigeria would constitute a violation of her right to life and not to be subjected to torture or
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other cruel, inhuman and degrading treatment under Articles 6 and 7 of the Covenant 343 .
Importantly, it requests Denmark not only to refrain from expelling the victim and provide her
with an effective remedy, including full reconsideration of her asylum claim, but also to
“
review its policy of not granting special consideration to requests for asylum from victims of
human trafficking who cooperate with its law enforcement authorities” 344 . This latest
recommendation also echoes the position taken by Australian courts that victims of trafficking
who cooperate with judicial authorities should be considered as a particular social group345.
In sum, in this important first international decision on the arbitrary deportation of a victim of
trafficking, the Committee points to three main elements States shall consider when examining
a trafficking-related asylum claim: - the special vulnerability of trafficking victims, and the fact
that it often lasts for years; - the particular vulnerability of victims who have acted as witness
in criminal proceedings against their aggressors; and - the need to assess the specific capacity
of the State of origin to provide the victim, in her/his particular circumstances, with protection
against threats to her/his life and physical and mental integrity, where a general assessment of
the State’s policies against trafficking and for the protection of trafficking victims is not
sufficient.
Noting the scarcity of decisions in this area, we should point to the fact that a communication
has been lodged before the CAT in May 2017 against Spain for the arbitrary deportation of a
young Nigerian trafficking victim346. This case had previously been lodged before the ECtHR
but has regrettably been declared inadmissible for lack of locus standi of the organization that
filed the complaint, as already discussed under Chapter I347. Hopefully, the CAT will take a
decision on the merits of the case, a case that raises fundamental questions in terms of
trafficking victims’ protection from non-refoulement and access to justice and to procedural
guarantees – such as the right to appeal and to legal representation – that are essential to
provide them with basic protection from arbitrary deportation. In this case, the victim was
deprived from her right to file an asylum claim as she was expeditiously deported on the next
day of the government’s decision not to grant her a recovery and reflection period – despite
UNHCR views that there were grounds to suspect her trafficking victim status – and without
informing her legal representatives.
2.2.3.2.1.2.

The ECtHR’s decisions

As far as regional bodies are concerned, a number of human trafficking asylum-related cases
have been lodged before the ECtHR. However, none resulted in a judgment on the merits.
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Some of these cases were declared inadmissible348, while other were struck out by the Court as
the State concerned granted a residence permit or refugee status to the applicants while the case
was pending before the Court349.
In V.F. v France, the Court recognized in principle that Article 4 ECHR and the prohibition of
trafficking it subsumes could raise questions of extraterritorial application and nonrefoulement, due to the intangible and absolute character of Article 4 350 , which the Court
compares to Article 2 and 3, considering that these three Articles enshrine the fundamental
values of our democratic societies. This is also confirmed by the fact that the Court has ordered
interim measures in cases where trafficking-related risks were at stake351. It may thus be argued
that a risk of being subjected to the conducts prohibited under Article 4 should be considered
as falling under the concept of non-refoulement352.
However, this principle has still not been applied to a concrete trafficking case. Regrettably,
the Court found several of these cases to be inadmissible. These inadmissibility decisions
deserve further scrutiny. Most of them concerned young Nigerian women who were allegedly
trafficked into prostitution and claimed they would be subjected to ill-treatment by the
trafficking networks if returned to Nigeria. In V.F. v France and Idemugia, the Court found
that the application was manifestly ill-founded because the applicants failed to provide a
detailed and coherent explanation of the facts. The Court held that the applicant did not raise
trafficking-related arguments at the initial stages of her contact with the authorities, an
argument we already discussed and refuted earlier in this study since it has been established
that this is something that typically occurs in trafficking cases. The use of juju, blackmail,
physical and psychological abuse and isolation from the family but also threats concerning the
family are precisely intended to prevent the victim from speaking and denouncing the context
in which she arrived and is exploited353 . These two decisions were generally criticized for
failing to consider the difficulties victims encounter in providing evidence to demonstrate the
alleged facts354.
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On this point, the more recent L.O. v France and L.E. v Greece point to a positive evolution of
the Court’s reasoning. In L.E.355, the initial silence of the applicant during a period of 2 years’
when she had repeated contacts with the authorities was not viewed by the Court as an obstacle
to consider that she was a trafficking victim. In L.O. v France, which concerned another
Nigerian women forced into prostitution, the Court held that the fact that she had lied to the
authorities in the past did not deprive her later statements of probative value, given that this
was common for victims of trafficking into prostitution356.
However, a second point raises more serious concerns. In V.F. v France, the Court considers
that the risk that the applicant would be forced back into a prostitution ring in Nigeria was low,
since even if the Nigerian legislation on preventing prostitution and combating trafficking had
not fully achieved its aims, considerable progress had been made and it was thus likely that the
applicant would receive assistance upon return 357 . This statement fully contradicts national
asylum practices in most countries we have examined, including France, where it has been
consistently held that women trafficked into prostitution are at very high risk of re-trafficking
if sent back to Nigeria. Together with Albanian trafficked women, Nigerian women trafficked
into prostitution represent the category of trafficked women that has been most frequently
considered as constituting a particular social group. In addition, the Court appears to ignore
that few paragraphs earlier in that same decision it recalled that both the third-party interveners
and relevant reports by international organizations highlighted that women expelled from a
European country and returned to Nigeria are often stigmatized and rejected by their families
or communities, usually because they have not paid off their debt, and that it is difficulty to
live in Nigeria outside of a community bond, as well as to relocate without any social bond358.
The Court confirmed this approach in the more recent L.O. case. The decision reached in this
case is even more worrying. While in V.F. the Court was not convinced about the veracity of
the applicant’s allegations concerning her trafficking victim status, which contributed to its
inadmissibility decision, in L.O. the Court was satisfied that the applicant was a victim of
trafficking for sexual exploitation. In spite of this, and fully aware of the dangers of social
exclusion and re-trafficking returned women are exposed to, the Court held that the Nigerian
authorities were able to offer her sufficient protection against any risks and provide her
assistance upon return, without providing any basis for that finding except for the fact that
there was no reason to believe that its previous finding in V.F. v France was not still valid as
far as the capacity of the Nigerian State to protect trafficked women was concerned359.
This reasoning is highly objectionable. The size and level of organization of Nigerian
trafficking networks has been commented in various parts of this study, as well as the lack of
capacity of Nigerian authorities to address this phenomenon. In addition to that, the reasoning
followed by the Court contradicts the principles it generally follows in non-refoulement cases,
according to which a general assessment of the policies adopted by a country is not sufficient
to assess whether protection is guaranteed, a reasoning that was also followed by the HRC in
the Osayi Omo-Amenaghawon case. What is required is an assessment of the particular
circumstances of the case and of the specific measures of protection the applicant may have
access to. In light of the circumstances of these cases, it is alleged that these elements should
have been thoroughly examined, deserving a decision on the merits, and not declared
inadmissible based on a superficial examination of the case.
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If the Court does not depart from this superficial consideration of the capacity of the Nigerian
State to protect women trafficked for sexual exploitation, this approach will constitute a major
obstacle for the Court to decide that returning a trafficking victim to Nigeria may amount to
refoulement in any given case.
2.2.3.2.2.

Non-judicial pronouncements

UN and European bodies have quite extensively addressed the need to improve national
authorities’ awareness of the grounds of persecution that may apply to victims of trafficking
and their capacity to effectively implement such policies, which includes the adoption of
adequate normative frameworks and policy guidelines as well as appropriate training.
2.2.3.2.2.1.

United Nations’ bodies

CEDAW is one of the bodies that has provided more extensive guidance to States on how to
improve their capacity to adjudicate asylum cases related to gender-based persecution linked to
trafficking. First of all, it has called upon States to consider the claims to international
protection to women and girls who have been trafficked as well as those who fear being
trafficked upon return to their country of origin, and to ensure that they are recognized as
refugees and granted asylum when their situation falls within the refugee definition of the
Refugees Convention360. In that context, the Committee has expressed concern at the fact that
officers who are in charge of asylum applications are not sufficiently trained to identify victims
of trafficking and called for the provision of appropriate training for asylum officers to be able
to implement “gender-sensitive measures in the refugee status determination procedure,
including with regard to asylum applications based on gender violence”361.
In terms of normative framework, it welcomed the adoption of legislation that provides for the
granting of refugee status to persons claiming fear of gender-specific persecution in their
country of origin362 and, more specifically, urged States to amend legislation in order to ensure
adequate protection to individuals who have been trafficked and who fear being subjected to
persecution upon return to their country of origin363. It also recommended the development of
guidelines on the handling of claims of gender-related persecution within asylum law so as to
develop a more thorough way of identifying victims of trafficking and gender-based
persecution, based on the assessment that international protection is seldom granted to
trafficked women “on the basis on these women belonging to a particular social group – gender
or victims of trafficking – […]”364.
In the particular context of the current refugee inflows towards Europe, CEDAW also
recommended the adoption of a gender-sensitive approach to asylum claims, including in
procedural matters, in line with its General Recommendation nº 32 on the gender-related
dimensions of refugee status 365 , which is particularly relevant to our topic. Indeed, while
reflecting all concerns and recommendations formulated to States until that date, General
Recommendation nº 32 develops them considerably further, reflecting CEDAW’s position on
this issue in a comprehensive way.
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First, based on the definition of gender-based violence set out in General Recommendation nº
19, CEDAW provides a definition of gender-related forms of persecution as “forms of
persecution that are directed against a woman because she is a woman or that affect women
disproportionately”366. CEDAW then refers to the fact that violence against women is one of
the major forms of persecution experienced by women in the context of refugee status and that
such forms, which are recognized as legitimate grounds for international protection in law and
in practice, include trafficking in women as well as several other forms of violence367. When
referring to trafficking in women as a form of gender-based persecution, the Committee refers
to the UNHCR Guidelines nº 7 on trafficking victims as a tool for guidance.
In relation to the gender-related claims to asylum, CEDAW clarifies a number of additional
important points. Firstly, the fact that gender-related claims may intersect with other proscribed
grounds of discrimination, including age, race, ethnicity/nationality, religion, health, class,
caste, being lesbian, bisexual or transgender and other status 368 . And secondly, that many
asylum systems continue to treat the claims of women through the lens of male experiences. In
that context, it underlines that
even though gender is not specifically referenced in the definition of a refugee given in the
1951 Convention relating to the Status of Refugees, it can influence or dictate the type of
persecution or harm suffered by women and the reasons for such treatment. The definition in
the 1951 Convention, properly interpreted, covers gender-related claims to refugee status. It
must be emphasized that asylum procedures that do not take into account the special
situation or needs of women can impede a comprehensive determination of their claims.369

On that basis, the Committee formulates a number of important recommendations, of which we
want to highlight the following. First, States parties should ensure that their border and
immigration officials are adequately trained on and supervised for the implementation of a
gender-sensitive approach to a proper identification system for women asylum seekers and
refugees. The system should not be based on prejudices and stereotyped notions of women,
including for victims of trafficking and/or sexual exploitation370 and should include gendersensitive interview strategies that enable the identification of gender-based persecution
grounds. Importantly, asylum authorities should avoid interviewing only the male “head of
household”, should avoid interviewing women asylum seekers in the presence of their
husbands or male family members who may in fact be the source or sources of their complaints
and should provide same-sex interviewers and interpreters to allow women to present their
claims in a safe and gender-sensitive environment371.
Secondly, CEDAW specifically addresses the way the persecution grounds under the Refugee
Convention should be interpreted in relation to gender-based persecution. In addition to calling
upon States to fully integrate a gender-sensitive approach while interpreting all legally
recognized grounds, the Committee urges States to:
366

General Recommendation nº 32 on the gender-related dimensions of refugee status, cit, para 15. This notion
clearly includes human trafficking which affects women disproportionately and is mostly directed against women
because they are women.
367
The full list includes: “the threat of female genital mutilation, forced/early marriage, threat of violence and/or
so-called “honour crimes”, trafficking in women, acid attacks, rape and other forms of sexual assault, serious
forms of domestic violence, the imposition of the death penalty or other physical punishments existing in
discriminatory justice systems, forced sterilization, political or religious persecution for holding feminist or other
views and the persecutory consequences of failing to conform to gender-prescribed social norms and mores or for
claiming their rights under the Convention”; ibid.
368
Ibid., para 16.
369
Ibid.
370
Ibid., para 44.
371
Ibid., par 16 and 50(a). See also 50(d)(e) and (i).

391

- classify gender-related claims under the ground of membership of a particular social group,
where necessary; and
- consider adding sex and/or gender, as well as the reason of being lesbian, bisexual or
transgender, and other status to the list of grounds for refugee status in their national asylum
legislation372.

Both recommendations are clearly relevant to trafficking. Under the first one, CEDAW urges
States to classify trafficking-related claims (a subset of gender-related claims) by women under
the ground of membership of a particular social group, which amounts to saying that women
facing trafficking-related risks should be considered a particular social group. It is argued that
this reading includes both women who have been trafficked and women who are at risk of
being trafficked, as long as a risk of persecution related to a past and/or future trafficking
exists. It is therefore a broad reading, which covers the range of situations that have been
identified as relevant for refugee status under the most advanced national case-law373. This is
made even more explicit by the Committee when further recommending that
States parties should recognize that trafficking is part and parcel of gender-related
persecution, with the result that women and girls who are victims of trafficking or who fear
becoming victims should be informed of and effectively enjoy the right of access to asylum
procedures without discrimination or any preconditions. States parties are encouraged to
classify victims of trafficking under the “social group” ground in the refugee definition in
line with the UNHCR Guidelines [nº 7]”374

Under the second point, CEDAW recommends that statuses that prompt gender-based
discrimination and violence should be introduced into national legislation as grounds for the
granting of asylum additional to those provided for in the Refugee Convention. Even if only
sex and/or gender and LGTBI status have been singled out by being expressly referred to,
trafficking and other statuses are clearly included in the recommendation when referring to
“and other status”.
In sum, when considering the way this General Recommendation is relevant to the
consideration of trafficking (of women) as a ground for persecution, we can conclude that
CEDAW points to two ways States can guarantee that consideration: - provide that women
and girls victims of trafficking as well as those who have reasons to fear becoming victims of
trafficking are a particular social group; and - introduce into national legislation past trafficking
and the risk of future trafficking as grounds for the granting of asylum additional to those
provided for in the Refugee Convention. While both are good options, the second one provides
more guarantees as trafficking-related fears would become an autonomous ground of
persecution, not subjected to the conditions of the membership of a particular social group
which, as has been examined, can become very restrictive when the “social perception”
requirement is used, generally in addition to the “protected characteristics” one. In practice,
this second option has been followed by some countries when establishing “women” or
“gender” as a ground additional to the ones considered in the Refugee Convention. As far as
human trafficking is concerned, it has not been considered as an autonomous ground of
persecution in internal law. More frequently, it is the first option proposed by CEDAW that has
been followed: the recognition of trafficked women as members of a particular social group375.
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The other Committee that addressed this issue is the CRC. In its General Comment nº 6, it fully
recognized the need to take into consideration persecutions of a child-specific nature, which
include trafficking. Discussing the scope of application of the Refugee Convention, the
Committee has held that its definition of refugee status must be interpreted in an age and
gender-sensitive manner, taking into account the particular motives for, and forms and
manifestations of, persecution experienced by children, where
persecution of kin; under-age recruitment; trafficking of children for prostitution; and sexual
exploitation or subjection to female genital mutilation, are some of the child-specific forms
and manifestations of persecution which may justify the granting of refugee status if such acts
are related to one of the 1951 Refugee Convention grounds. States should, therefore, give
utmost attention to such child-specific forms and manifestations of persecution as well as
gender-based violence in national refugee status-determination procedures376.

Accordingly, it has called upon States to include specific measures for the protection of
asylum-seeking children in the implementing regulations of asylum legislation in order to
“ensure adequate protection and effective access to refugee status determination procedures for
foreign children who may have been victims of trafficking, prostitution and child pornography
and who have a well-founded fear of persecution in their country of origin”377. Importantly, it
has pointed to the need to explicitly mention in relevant legislation “child-specific forms of
persecution such as the risk of being subjected to forced labour, child marriage, trafficking,
female genital mutilation or recruitment as child soldiers […] as grounds for obtaining
asylum”378. This is one of the rare references made by a human rights body to specific risks
faced by trafficking victims that should be included in asylum legislation.
On the contrary, Special Procedures have not devoted particular attention to the grounds on
which asylum may be granted to trafficking victims and victims of gender-based violence. The
Special Rapporteur on violence against women has occasionally referred to it, highlighting
how the fact that gender-related persecution is not recognized as a ground for asylum in
national legislation makes it difficult for asylum-seeking women to gain refugee status for
persecution stemming from a traumatic experience of gender-based violence, and how the
adoption of accelerated asylum procedures makes that access even more difficult as it prevents
women from recovering a state of mind that allows them to convey their international
protection needs 379 . On that basis, she recommended adopting gender-sensitive asylum
procedures including by recognizing gender-related persecution as a ground for asylum and
ensuring that traumatized victims of violence have access to such procedures380.
2.2.3.2.2.2.

European bodies

In its fifth general report of 2016, GRETA has taken the view that “it is now well established,
as a matter of refugee law, that a victim of human trafficking may have a claim to asylum or
subsidiary/complementary protection”381, principally referring to the UNHCR Guidelines on
victims of trafficking as a basis for that statement. However, it also recognizes that European
States’ practice reveals important shortcomings. Similarly to what has been stated in scholarly
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literature382, both GRETA’s and the European Commission’s confirm the uneven and often
inadequate assessment of asylum claims by trafficking victims at national level, and the fact
that few of them consider the fact of being a victim of trafficking or fearing becoming one as a
grounds for granting refugee status. As far as the European Commission is concerned, its
report on the identification of trafficking victims in international protection procedures reaches
a critical conclusion, as follows:
whereas access to residence permits for victims of trafficking is set out in the EU acquis and
adopted by almost all Member States, access to international protection for victims of
trafficking appears to be more specific to a smaller number of Member States. For example,
Member States differ greatly in the extent to which they consider that refugee status can, in
some cases, be applied to victims of trafficking383

According to this report, twelve EU States and Norway provide for the possibility of granting
refugee status to victims of trafficking on the grounds of their being a victim of this crime, but
not all of them have implemented these provisions in practice384. The study also underlines that
identification and referral within the international protection system of EU States remains an
under-studied and under-reported subject: statistics on the number of trafficking victims in
international protection and forced return procedures, both on the number of identified victims
and those who have been granted refugee status, are rare and where available noncomprehensive385.
Interestingly, GRETA’s reports highlight concerns in relation to these same two aspects. First
of all, there is a lack of data on how often asylum is granted where the persecution feared is
linked to human trafficking, a gap that is even greater in relation to child victims 386 . Few
countries have provided data, such as Norway 387 , France 388 and Greece 389 , whereas most
reports do not include this type of data 390 . On the contrary, other countries recognize the
absence of data on the number of victims of trafficking given refugee status or subsidiary
protection391, while other countries provide data that show that asylum is not, or only very
rarely, granted to victims392.
Secondly, there is a lack of clarity and policy guidance on the grounds of persecution that are
relevant to trafficking. GRETA’s evaluation work provides some insight into theses aspects,
even if this aspect is still not systematically addressed in its reports. In relation to Norway,
GRETA’s report highlights that pursuant to the 2010 Immigration Act, victims of trafficking
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are considered in Norway as “members of a particular social group”, which can entitle them to
recognition as refugees393. In Romania, the Law on Asylum of 2006 lists victims of trafficking
in the category of “vulnerable persons” whose special needs are to be taken into account during
the asylum procedure 394 , although no further information is provided on the scope of this
provision, i.e. whether it applies to procedural aspects and/or to the assessment of the claim in
terms of substance.
In France, membership of a particular social group has been recognised for Nigerian women
originating from Edo State in Nigeria and for women from Albania, Kosovo and Ukraine who
are victims of human trafficking 395 . A number of safeguards have been introduced in the
asylum procedure for trafficking victims and other vulnerable applicants 396 whereby their
special needs are identified through an interview conducted to that effect and special assistance
measures can be ordered as well as priority processing of their asylum claim 397. Finally, a
group of around 20 trafficking contact persons has been set up to facilitate the detection of
trafficking victims in the asylum process. In this context, GRETA welcomed the fact that
trafficking victims can be recognised within the framework of the asylum procedure and obtain
subsidiary protection or refugee status irrespective of any law enforcement agency decision, as
well as the establishment of specialized trafficking contact persons within the Office for
asylum398.
Other reports do not provide such information. As already mentioned, this is not a point that is
specifically and separately raised by GRETA. Information on asylum procedures usually
appears under the headings devoted to residence permits or to repatriation and return, but data
on the persecution grounds that warrant the granting of asylum do not appear under those
sections. They are, apparently, not expressly requested by GRETA.
However, the examination of GRETA’s reports reveal a tendency in its most recent reports to
urge States to
give full consideration to the UNHCR’s Guidelines on the application of the Refugees
Convention to trafficked people and their possible entitlement to asylum when deciding
upon applications for asylum of persons who are at risk of being re-trafficked or otherwise
persecuted should they be obliged to return to their State of origin or residence399.

This is a welcome step towards drawing the attention of States on the need to take into
consideration the kind of persecutions feared by trafficking victims, even if more specific
guidance by GRETA on this issue may be warranted.
Finally, we wish to point to some weaknesses in GRETA’s recommendations in this area,
along the lines of what has already been referred to in relation to other subjects. It is sometimes
striking that in cases where the situation reported by the country is seriously deficient,
GRETA’s recommendations are surprisingly weak. For example, in the case of Belarus, the
reports highlights that not a single victim of trafficking has been identified among asylum
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seekers in the country, adding that, in relation to the possibility of drafting guidelines to
identify victims of trafficking among asylum seekers, the authorities have indicated that this
“may be considered” in 2017400. I find it difficult to understand why in relation to a country
like Belgium where a system is in place to identify trafficking victims among asylum seekers
and where victims are indeed identified as such, GRETA recommends giving full consideration
to the UNHCR Guidelines and considering the risks of re-trafficking and the possible
entitlements to asylum of trafficking victims, while in a country like Belarus that has never
identified a trafficking victim among asylum seekers and has no policy in place, no such
recommendation is formulated.
One may legitimately question the fact that in a country with such serious shortcomings in law
and practice that involve the exposure of trafficking victims to unsafe returns, GRETA is not
pushing its guidance beyond recommending that authorities “pay increased attention to
detecting victims of trafficking in human beings among asylum seekers and persons detained
as irregular migrants and provide additional training to staff who come in contact with such
persons”401. It is argued that, regrettably, recommendations by GRETA are not always tailored
to the gravity of the situation exposed as a result of its evaluation.

3.

Repatriation

In the last decade, various studies have pointed to serious deficiencies in the process of
repatriation of trafficking victims. In the context of a 2009 study that focused on four European
destination countries (Germany, Italy, Spain and the United Kingdom), the OSCE highlighted
the following areas of concern: - continuing difficulties in the identification of trafficked
persons during removal procedures, where a significant number of victims were not given the
opportunity to establish their status; - the failure to conduct risk-assessments to ensure a safe
return; - the detention of victims; - and the application of re-entry bans402. It also established
the prevalence of re-trafficking in all four countries. On that basis, it concluded that:
No country examined had developed clear procedures to ensure that the return was
conducted with due regard for the rights and safety of the person concerned. Instead
issues of safety were only systematically considered in countries where the person had
applied for asylum or other forms of international protection.

The conclusion that the identification and protection of trafficking victims is lower in return
procedures than in asylum procedures has similarly been reached by the more recent study
conducted by the European Migration Network and covering 24 EU countries, which found
that
[a]s compared to international protection procedures, third-country nationals in forced return
procedures are much less likely to be proactively screened for indications of trafficking. 403

The study reveals that since 2009, limited progress has been made. As of 2014, only few
countries had in place procedures to identify trafficking victims in return procedures: only two
had in place a system of proactive screening 404 , while only few countries had provided
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authorities in charge of returns with specific training to recognize indicators of trafficking405.
While other countries only rely on victims’ self-reporting, other even exclude the identification
of trafficking status in return procedures if the person is a failed applicant for international
protection since the person is expected to have disclosed information earlier406.
Another report by IOM reveals that the re-trafficking of returned victims is a significant issue.
Trafficked persons who have been forcibly returned to their countries of origin without being
first referred to IOM or some other organization that can undertake a risk assessment and help
facilitate their safe return tend to be highly vulnerable to re-trafficking, particularly en route to
their countries of origin407. Another study found that re-trafficking was widespread in SouthEast Europe, where the country with the highest rate globally was Albania, with more than
30% of returned victims being re-trafficked408. However, reliable figures on the phenomenon
of re-trafficking remain limited409.
What emerges from these studies is that procedures to identify trafficking victims in forced
return procedures and, more broadly, to guarantee their access to a safe and preferably
voluntary return are inadequate. In addition to re-trafficking, the repatriation of trafficking
victims may entail a number of serious consequences that have already been examined under
the previous sections: reprisals by traffickers and ostracism by the community upon return,
which put the victim’s safety and wellbeing at serious risk. Clearly, victim protection requires
that appropriate procedures are followed in order for the return to take place in a safe and
dignified manner.
In this section, we will examine the extent to which relevant international instruments include
adequate requirements in this area, and how these instruments have been complemented by the
interpretations and recommendations made by international bodies and organizations. In
general, it will be highlighted that return is one of the trafficking victim’s protection issues that
has deserved less attention even under a human rights-based perspective. Return is still
perceived as a migration and security matter and therefore lacks an adequate human rightsbased regulation capable of addressing the extremely serious human rights issues involved in
repatriation.
The relation between repatriation and asylum or residence permits should also be clarified.
They are clearly not mutually exclusive, and their respective regulation can apply jointly or
independently. Of course, guarantees inherent to repatriation fully apply when a trafficked
person is, for a number of reasons, not willing or able to apply for a residence permit or for
asylum. However, the same guarantees also apply when a residence permit and/or refugee
status have been claimed but resulted in a denial. A decision not to grant a residence permit or
refugee status does not entail that the person can be immediately repatriated. A number of
guarantees should apply.
3.1. International instruments
While the Palermo Protocol only briefly refers to the possibility of granting residence permits
or refugee status to trafficking victims, it puts a strong focus on repatriation. This is in line with
the tradition of criminal law focused antitrafficking instruments, which have consistently
405
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favoured that approach. Repatriation is perceived and promoted as the most natural solution to
closing the trafficking cycle: the person is identified and sent back to her/his country. This
State logic that strictly focuses on a “border oriented law and order framework”410 has been
very well described as follows:
it is within the context of a border-bound law and order framework that repatriation and
reintegration processes are identified as the logical conclusion to the restoration of order.
This framework is based upon a linear narrative where the identification of the disruption to
order is followed by the restoration of order using the processes of prosecution and
repatriation. Thus, repatriation can be identified as being designed to achieve two critical
outcomes in the restoration of order. First, it restores order within the country of destination
by removing those who have no legal migration status in the country. Second, it marks the
end of the nation's responsibility to victims – once women return home there is no obligation
for ongoing or long-term support from the country of destination411.

Beyond discussions around the need to focus on alternatives to repatriation as required under a
human rights-based approach to trafficking, an issue to which the previous sections of this
chapter were devoted, we will now focus on the way repatriation is regulated. We will explore
whether human rights-based instruments provide adequate standards in relation to two main
aspects: trafficking victim’s right to return to their country of origin, and their right to a safe
return, where the latter includes their right to be protected from refoulement and revictimization and their right to an assisted return when such return is considered in principle to
be safe.
3.1.1.

The right to return

According to the Palermo Protocol, States of origin have the duty to facilitate and accept the
return of victims, with due regard for their safety and without undue delay. For that purpose,
they should verify the victim’s nationality or residence status and issue travel documents and
authorization to enable that person to travel, without delay412.
It should be highlighted that, beyond the Palermo Protocol and the variety of readmission
agreements that have proliferated in the last two decades413, the obligation of a State to readmit
its own nationals is established in international law. Indeed, trafficking victims’ right to return
to their country of origin is an expression of the fundamental right to return to or enter one’s
own country, which is enshrined in Article 13(2) of the Universal Declaration of Human
Rights, Article 12(4) of the ICCPR, Article 10 of the CRC as well as in the main regional
human rights instruments414. It is also considered as an established norm of customary law by a
majority of scholars 415 , and has been confirmed by judicial and non-judicial bodies. For
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example, in the Van Duyn case, what was at that time the Court of Justice of the European
Communities (CJEC) stated
it is a principle of international law […] that a State is precluded from refusing its own
nationals the right of entry or residence.416

When interpreting Article 12 of the ICCPR, the HRC also confirmed that “in no case may a
person be arbitrarily deprived of the right to enter his or her own country. […] The Committee
considers that there are few, if any, circumstances in which deprivation of the right to enter
one’s own country could be reasonable”417.
As far as the State that returns the victim is concerned, the Palermo Protocol requires it to give
due regard to three aspects before repatriating a victim: - the safety of that person; - the status
of any legal proceedings related to the fact that the person is a victim of trafficking; and - the
fact that the return shall preferably be voluntary 418 . Additionally, the Protocol requires all
States parties “to protect victims of trafficking […] especially women and children, from revictimization”419. However, a wide margin of appreciation is left to States as to how the safety
of victims should be guaranteed and what States should do to protect victims from revictimization.
While except for specific readmission agreements, the EU law does not generally recognize
nor regulate the right of third country-nationals present in the EU to return to their country420,
the European Trafficking Convention contains provisions similar to those included in the
Palermo Protocol, but with a stronger human rights focus. Article 16(2) of the Convention
provides:
When a Party returns a victim to another State, such return shall be with due regard for the
rights, safety and dignity of that person and for the status of any legal proceedings related to
the fact that the person is a victim, and shall preferably be voluntary.

Both instruments concur in establishing that the return shall preferably be voluntary. While this
clearly means that return can also be non-voluntary, it confirms States’ duty to enable return to
take place when the victims so wishes. The Trafficking Principles also state in Principle 11 that
the return shall be voluntary to the extent possible and that “return shall be guaranteed to
trafficked persons by both the receiving State and the State of origin”. Similarly to the Palermo
Protocol, the European Trafficking Convention provides more detailed guidelines establishing
that the State of origin shall conduct all necessary checks in relation to the victim’s nationality
or right to permanent residence and ensure he or she has the papers necessary to re-enter the
country 421 . It has been argued that, following this provision, the European Trafficking
Convention “has the effect of a readmission agreement”422, an assertion that would similarly
obligation, where a persistent refusal of expelled persons “would necessarily lead to a disruption of orderly,
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apply to the Palermo Protocol. While this is certainly true, it is argued that readmission
agreements are not per se prejudicial. The main question is: do the readmission provisions of
the Convention or of any readmission agreement include sufficient guarantees for the
readmission to take place in a safe and dignified manner, in full respect with international
human rights law? Moreover, from the perspective of the right to return, readmission
agreements that comply with human rights standards are intrinsically positive as they provide
additional guarantees that a State will readmit a national who wishes to return, and that the
country to which the person has or was moved to will not refuse or delay return, although the
latter does not seem to be a concern at the European level.
3.1.2.

A right to remain during legal proceedings?

How should the need to have “due regard to the conduct of legal proceedings” be interpreted
under the Protocol and the Convention? What does this actually require from States? Does it
entail a duty by the State not to return a person in case the person wishes to participate in legal
proceedings, and a corresponding right to remain until such participation has taken place? Or is
there a margin of appreciation? The Legislative Guide to the Palermo Protocol illustrates very
well this dichotomy in the two alternative wordings it suggests: one that is more stringent and
the other one much more flexible. The Legislative Guide recommends that States party adopt
legislative provisions or guidance that instruct officials
not to order or carry out orders of deportation of a victim while that person was (or may be)
required in criminal proceedings against alleged traffickers […] or in civil proceedings against
alleged offenders
or, alternatively
to verify whether any relevant proceedings were ongoing and, if so, to take the status of such
proceedings into consideration before deporting a victim423.

The second wording reflects the idea that States retain a wide margin of appreciation, reflected
in the wording “due regard”. However, the first one is more appropriate when reading this
provision in light of States party’s duties as included in Article 25(3) of UNTOC and Article
6(2)(b) of the Protocol. These provisions require States to ensure that victims are able to
present their views and concerns at appropriate stages of proceedings against offenders. This
formulation in binding terms appears to require a more stringent reading of Article 8(2) where
a person must not be removed until s/he has not been able to present her/his views in legal
proceedings against offenders.
The Explanatory Report to the European Convention similarly underlines the need to consider
the status of relevant legal proceedings in order not to affect the rights that the victim could
exercise in the course of the proceedings as well as the proceedings themselves424, although the
language is not peremptory.
In relation to this point, the Trafficking Principles and Guidelines include a stronger wording.
They recommend that States provide for legislative protection of trafficking victims’ right to
remain lawfully within the country of destination for the duration of any legal proceedings in
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which victims voluntarily agree to cooperate425. It does not only refer to a relatively soft States’
duty to “have due regard” to the conduct of legal proceedings, but calls for the recognition of a
right of victims to remain during proceedings, where States would lose their discretion in that
respect. This is more in line with a human rights-based approach that allows victims to exercise
their right to an effective remedy that includes the punishment of perpetrators.
3.1.3.
3.1.3.1.

The right to non-refoulement, non-revictimization and assisted return
The Palermo Protocol and the European Trafficking Convention

Three main differences can be identified between the Palermo Protocol and the European
Trafficking Convention provisions on repatriation in relation to safety and non-revictimization.
First, the two references to “due regard to safety” in the Trafficking Protocol become “due
regard for [the] rights, safety and dignity” of the victim in the European Trafficking
Convention426. Second, the European Convention includes an obligation not to return child
victims of trafficking “if there is an indication, following a risk and security assessment, that
such return would not be in the best interests of the child”427. In relation to this second point, it
should be noted that the Palermo Protocol does not at all refer to the need of a risk-assessment,
while the European Trafficking Convention requires a risk assessment only in relation to the
repatriation of children.
And thirdly, while in the Palermo Protocol no indication is given on how States should avoid
re-victimization, the European Trafficking Convention establishes that, for that purpose, State
are required to adopt legislative or other measures necessary to establish repatriation
programmes, involving relevant national, international and non-governmental institutions,
which should favour the reintegration of victims into the society of the State of return,
including through “reintegration into the education system and the labour market, in particular
through the acquisition and improvement of their professional skills” 428 . With regard to
children, these programmes should include access to education and measures to secure
adequate care or receipt by the family or appropriate care structures 429. Finally, returning States
shall provide victims with contact information of structures that can assist them in the country
where they are returned430.
Regarding measures that may be required to guarantee the safety of victims, the approach taken
in the Palermo Protocol’s Legislative Guide is exceedingly narrow, as it refers to the same
measures that may be needed to ensure protection of witnesses in cases involving organizedcrime, such as powers to conceal identities, relocate the victim or issue new identity
documents431. While these measures may be relevant in some cases, and might be adopted in
particular by the receiving State in order to protect the victim’s identity and private life in order
to avoid re-victimization upon return, they are far from responding to all safety needs of
victims who are being returned or whose return is under consideration.
Indeed, the return of victims might entail many risks and when these risks reach a certain level
or gravity, international law prohibits the return or repatriation of the victim, in conformity
425
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with the principle of non-refoulement. Surprisingly, the Legislative Guide to the Palermo
Protocol does not make any reference to this principle. On the contrary, the Explanatory Report
to the European Convention refers to it as a central element432. It recalls the well-established
jurisprudence of the ECtHR, according to which the extradition of a person may engage the
responsibility of a State under Article 3 of the ECHR “where substantial grounds have been
shown for believing that the person concerned, if extradited, faces a real risk of being subjected
to torture or to inhuman or degrading treatment or punishment”433, and that the scope of this
principle has then been extended by the Court to deportation cases 434 and to situation where the
alleged ill treatments did not follow directly or indirectly from public authorities of the
destination country435.
The non-refoulement principle is well established in conventional 436 and customary 437
international law and therefore binding on all States in the context of the repatriation of aliens,
including trafficking victims. Importantly, the non-refoulement obligation extends beyond the
right to asylum as established under international refugee law. While the grounds that require
States to grant asylum under refugee law are relatively specific, the non-refoulement obligation
applies in a broader spectrum of situations as it prevents States from returning or extraditing a
person to another State where there are substantial grounds for believing that the individual in
question would be subject to torture or other forms of ill-treatment438. This principle is not per
se controversial, and the Palermo Protocol refers to it in Article 14(1). It is, however, worrying
that the Legislative Guide to the Palermo Protocol does not refer to it in order to interpret the
concept of safe return. It is argued that this omission should regrettably be qualified either an
inexcusable mistake or as a deliberate intent to downplay the relevance of this principle.
3.1.3.2.

Trafficking Principles and Guidelines

In relation to the assessment of the person’s safety, the Trafficking Principles and Guidelines
set more comprehensive standards, as they detail specific risks and refer to the need not to
proceed with a repatriation where it is reasonable to conclude that such risk exist. Principle 11
states:
432
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Safe (and, to the extent possible, voluntary) return shall be guaranteed to trafficked persons
by both the receiving State and the State of origin. Trafficked persons shall be offered legal
alternatives to repatriation in cases where it is reasonable to conclude that such repatriation
would pose a serious risk to their safety and/or to the safety of their families.

The related guidelines specify that States shall include in their anti-trafficking legislation
provisions on the protection of trafficked persons that include “protection from summary
deportation or return where there are reasonable grounds to conclude that such deportation or
return would represent a significant security risk to the trafficked person and/or her/his
family” 439 . In specific circumstances that represent a significant risk - the likelihood of
reprisals or re-trafficking being expressly referred to as significant risks -, the option of
residency in the country of destination or third-country resettlement should be explored440. As
opposed to the Palermo Protocol and the European Trafficking Convention, these provisions
reveal a stronger focus on the risks to which victims might be exposed to upon return and on
alternative solutions to repatriation.
As far as the repatriation of unaccompanied children is concerned, States shall take steps to
identify and locate family members and facilitate the reunion of trafficked children with their
families. The repatriation of a child can, however, only take place when three conditions are
met: a risk assessment has been conducted, the child has been consulted, and competent
authorities established that the repatriation is deemed to be in the best interest of the child 441. In
situations where the safe return of the child to his or her family is not possible, adequate care
arrangements that respect the rights and dignity of the trafficked child should be established442.
Importantly, the guidelines point to the need to allow the child to participate in any decision on
her/his repatriation. In full compliance with the principle of participation, the Trafficking
Principles and Guidelines require States to ensure that:
a child who is capable of forming his or her own views enjoys the right to express those
views freely in all matters affecting him or her, in particular concerning decisions about his
or her possible return to the family, the views of the child being given due weight in
accordance with his or her age and maturity443.

It is noteworthy that the European Trafficking Convention does not refer to the need to consult
child victims and involve them in decision-making regarding not only their possible
repatriation but, more broadly, any other decision affecting their situation.
In sum, the Principles and Guidelines add important requirements. First, protection from
summary return where there is a significant safety risk for the trafficked person is to be
included in anti-trafficking legislation. Indeed, presuming that general legal provisions on
repatriation and non-refoulement suffice is an assumption that practice clearly refutes: the need
to assess risks before repatriating a trafficking victim should be clearly spelled out in antitrafficking legislation. Secondly, provisions on a safe return should be made more explicit:
major risks that threaten trafficking victims’ safety are to be spelled out, by referring to
reprisals and the risk of re-trafficking as elements that should be expressly assessed. Thirdly,
alternatives to repatriation should be identified, such as residency in the destination country or,
when more appropriate for safety reasons, third-country resettlement. Fourthly, children must
be consulted on the possible return to their family and their views be given due weight.
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Finally, and similarly to the European Trafficking Convention, the Guidelines consider the
duties of States when a return does indeed take place. It recommends that, in partnership with
non-governmental organizations, States shall provide returned victims with assistance and
support. These should include the provision of appropriate physical and psychological health
care, housing and educational and employment services. The overall aim is to ensure their
well-being, facilitate their social integration and prevent their re-trafficking444.
These provisions are more comprehensive compared to the above-mentioned instruments.
Nevertheless, there are some missing pieces. The first one relates to international cooperation.
Guideline 11 establishes international cooperation duties between States, but only in the area of
judicial and law enforcement cooperation. Intergovernmental cooperation in the provision of
appropriate protection, assistance and reintegration of returned victims is not considered: the
Guidelines only refer to “encouraging and facilitating cooperation between non-governmental
organizations in countries of origin, transit and destination”445, while no mention is made of
cooperation between governments themselves 446 . Considering that States have the primary
responsibility to ensure support and assistance to trafficked persons who are repatriated, this
approach is clearly inappropriate as it puts the burden of coordinating support and assistance to
returned victims on non-governmental organizations. Similar concerns can be expressed in
relation to the European Trafficking Convention that fails to establish specific duties of
international cooperation in the area of assistance and reintegration for returned victims.
Secondly, no reference is made to the need to consult adult victims and give them a role in the
repatriation process. Like the Palermo Protocol and the European Trafficking Convention, the
Trafficking Principles and Guidelines fail to refer to the need to allow trafficking victims to
participate in the risk-assessment and decision-making process on their possible repatriation.
Nor is there any reference to due process guarantees in the context of repatriation processes, in
order to ensure a certain level of participation by victims and empowerment for them to claim
their right. No mention is made of the right to be heard, the right to be represented in expulsion
procedures and hearings or the right to appeal an expulsion decision. The lack of reference to
any State duty in that regard is a major shortcoming from a human rights perspective.
3.1.3.3.

EU law

EU law fails to address the issue of repatriation of trafficking victims, and in particular of its
safety-related aspects. Since the Trafficking Directive does not regulate repatriation, we shall
refer to the Return Directive that generally regulates the repatriation of persons who do not
have the right to stay in EU countries. At the outset, it should be noted that this directive does
not include a differential treatment for trafficking victims (except for a minor provision on
entry bans, discussed below). Therefore, trafficking victim’s return will be managed according
to the general rules applicable to irregular migrants. Do these rules contain sufficient
safeguards? While a comprehensive review of this directive exceeds the scope of this work, a
brief overview of its purposes and main provisions is required.
The Return Directive reflects a very harsh position against irregular migrants in Europe. The
fact that it legalizes prolonged pre-return detention – of up to 18 months – and institutes entry
bans of up to five years for those who have been returned has generated strong criticism both
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within and outside Europe against what has been called the “shameful directive” 447 . It has
undoubtedly tarnished the EU’s reputation on human rights. At the same time, it has failed to
establish an effective repatriation policy based on common standards, since considerable
discretion is left to EU States on each aspect of the return process448.
From the examination of this directive, read in conjunction with other relevant directives, a
number of conclusions can be reached. First, the only preferential treatment with regard to
trafficking victims relates to the fact that entry bans should not be issued to victims of
trafficking who have been granted a residence permit based on their cooperation with judicial
authorities according to the Residence Permit Directive, unless they too have not complied
with a return decision or constitute a threat to public policy, public security or national
security 449 . Although this is not a central point, we should underline that this provision is
discriminatory. Is it fair that only victims who cooperate with judicial authorities are exempted
from entry bans? On what basis should trafficking victims who do not cooperate in judicial
proceedings and are returned to their country be issued an entry ban? Since they have not
entered the country voluntarily but as victims of a crime, the possibility to issue an entry ban
against them is a form of punishment that has no justification and that infringes the principle of
non-punishment.
Second, the preference for voluntary return over forced return is expressed in very weak terms.
This concept was identified as one of the basic principles on which the EU return policy had to
be based by both the Commission and the Council450. While this concept is referred to in the
Preamble of the Return Directive451, the body of the text fails to reflect this idea. It provides
that when a return decision is taken, authorities shall consider granting a period of “voluntary”
return of between 7 and 30 days, after which the return decision will be forcibly enforced. In
addition, States are not obliged to grant this voluntary period as they can immediately enforce a
forced return if there is a risk that the irregular migrant might abscond, has submitted a
fraudulent application for legal stay, or poses a risk to public security, public order or national
security452. Clearly, this regulation has not much to do with voluntary return: it is about a
period of voluntary compliance with a forced return decision, and not about an informed
decision to return voluntarily453.
Thirdly, non-refoulement is recognized in the Return Directive as one of the main applicable
principles454. This principle is enshrined in EU law, in particular in the CFREU455, and the
Trafficking Directive also recalls it456. However, what is missing from EU law is a reference to
the risks victims of trafficking are exposed to upon return, and a procedure to ensure that,
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firstly, trafficking victims and other groups in need of protection are properly identified in the
context of return procedures and, secondly, that the particular risks they face are sufficiently
known and taken into account. In fact, what is particularly unfair is that while the Trafficking
and the Return directives fail to address the serious risks of retaliation, intimidation and retrafficking trafficking victims face, these risks are indeed considered and addressed under EU
law in the context of trafficking victims’ participation in criminal proceedings. In that context
only, the Victims Directive calls for an individual risk assessment and for appropriate
protection measures to be taken457.
This reveals, again, the strong criminal-law focus of EU law in this area. How is it that victims
have strong protection needs related to their safety during proceedings but once proceedings
are over, these safety concerns suddenly become irrelevant? Is it consistent with a human
rights-based approach that a person is considered as deserving a risk-assessment when
participating in judicial proceedings but that once these proceedings are over, this same person
does not require a risk assessment before a decision is taken to return her/him? Of course, risks
do not disappear: they are even higher after a victim’s participation in a trial, and equally exist
for victims who do not take part in proceedings. In sum, while generally recognizing the nonrefoulement principle, EU law fails to demonstrate any effort to apply this principle and
establish guarantees for it to become operational in the context of forced returns.
Similar concerns apply to children. As opposed to the Trafficking Directive, which includes
detailed standards on their protection and assistance, the Return Directive contains lower
standards for their protection. It requires authorities to have due regard to the best interest of
the child458 and that, before removing an unaccompanied minor, the authorities are
satisfied that he or she will be returned to a member of his or her family, a nominated
guardian or adequate reception facilities in the State of return459.

Only one out of the three requirements listed in the Trafficking Principles and Guidelines are
referred to: the need to take into consideration the best interest of the child460. However, no
reference is made to the need to conduct a risk-assessment and to consult the child before s/he
can be returned to her/his country of origin. As far as the child’s right to be heard is concerned,
it is an important principle of EU law that is enshrined in the CFREU461. It is argued that,
similarly to the best interest of the child principle, it should have been referred to in the Return
Directive, in order to avoid the risk of its effective dilution in practice.
As far as the need for a risk-assessment is concerned, since it does not reflect a general
requirement under EU law, it shall be concluded that EU law does not require a riskassessment to be conducted before returning a child to her/his country of origin, and that no
exception is made with regard to child trafficking victims. While it may be argued that the best
interest determination should include a risk-assessment, this is not per se obvious and should
be made explicit, since these two concepts have points in common but do certainly not
coincide. The failure to requires a risk assessment is a serious weakness when considering that
the principal idea underlying the directive is that the return of unaccompanied children is safe
when they can be sent back to their family. In the case of trafficking victims, this is often not a
guarantee since in a significant number of cases their families are involved in their trafficking.
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It is argued that a reference to the need to assess the particular trafficking-related risks a child
might be exposed to upon return should be expressly included in EU law, where a simple
reference to the best interest of the child does not appear sufficient to guarantee that these risks
are addressed462.
Finally, the Return Directive sets out a number of procedural guarantees in a chapter entitled
“Procedural safeguards”. It requires return decisions to be issued in writing and to include
reasons in fact and in law as well as information about available legal remedies 463. It also
requires the provision of a written or oral translation of the main elements of the decision in a
language the person (presumably) understands, except in the case of irregular migrants where it
is sufficient for the State to provide a standard form and explanatory sheets in at least five of
the languages that are most used by migrants entering that country464. Remedies are provided
for in the form of judicial or non-judicial review of return and entry ban decisions where these
bodies may – but are not obliged to – temporarily suspend the execution of the removal465.
Finally, Article 14 provides for some safeguards while removal is pending in terms of
guaranteeing “as far as possible” family unity, emergency health care and children’s access to
basic education466.
However, while the provision of due process guarantees is welcome, almost all of them can be
reduced to a minimum. In particular, the possibility for non-judicial review and the nonsuspensive effect of remedies do not appear to provide sufficient guarantees. Clearly, these
procedural safeguards should have been significantly stronger in order to comply with a human
rights-based approach. The focus on States’ interest in terms of migration control prevails. As
has been commented, Member States have displayed “considerable unity of intent in diluting
the human rights standards and procedural guarantees which were to be embedded in the
removal process”467.
3.1.3.4.

Final remarks

In sum, what appears from this overview is that provisions are generally vague and leave
considerable discretion to States. Most international anti-trafficking instruments fail to refer to
the specific risks faced by victims (intimidation, retaliation, re-trafficking, ostracism,
discrimination, abuse that may amount to torture or inhuman and degrading treatment etc.…)
and to the need to include these specific risks in national law and/or guidelines on return, in
order to guarantee that repatriation is not carried out when such risks exist. Also, there is no
duty to conduct a risk-assessment before taking a return decision, except for children under
some instruments. In addition to weak requirements in terms of substance, the instruments we
have reviewed are also weak with regard to the procedural guarantees for trafficked persons in
the context of return procedures. What about due process guarantees? Do victims have the right
to be heard? Can they appeal return decisions? Relevant instruments do not cover these
aspects. They are, however, key to guarantee a human rights-based approach to safe return,
which fully incorporates human rights principles and standards. In the next heading, we will
briefly examine the Guiding Principles produced by OSCE with that purpose in mind:
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clarifying the way return should be implemented in order to comply with relevant human rights
standards. It clearly aims at filling the gaps left by anti-trafficking instruments in this area.
3.1.4.

The OSCE Guiding Principles on the Return of Trafficked Persons

Based on an eight years long process of research, field investigation and consultations with
governmental authorities and civil society actors that pointed to the lack of available guidance
on standards that should apply to the return of trafficked persons, the OSCE developed a set of
guidelines specifically devoted to this topic468. The seven OSCE Guiding Principles on Human
Rights in the Return of Trafficking Victims “promote policies, procedures and practices on
return that comply with human rights standards in the OSCE region”469, in line with the human
rights-based approach adopted at the European level. Principle 1 on the safety of return
specifies that all persons have the right to return to their country and that measures to restrict
the departure of trafficked persons must meet the tests of legality, necessity, proportionality
and non-discrimination. When stating that the country of origin and country of destination are
to permit victims of trafficking who wish to return to their country of origin to do so without
undue or unreasonable delay, this principle clarified an important point:
Requiring that victims remain in the destination country for the duration of criminal
proceedings interferes with the right of return. Restrictions imposed by states in this
respect must be in accordance with the law and not arbitrary or unreasonable.

This Principle also established that the return of trafficked persons should preferably be
voluntary. Importantly, it provides a description of what “voluntary return” should mean, as
follows:
For a return to be voluntary, the person must be able to make a free and informed choice,
including through the availability of complete, accurate and objective information on the
situation in the country of origin. Voluntary return implies the absence of coercive measures
that would compel the person to return to the country of origin or to stay in the destination
country.

Under this definition, it is clear that the voluntary departure under the Return Directive does
not constitute a voluntary return but simply manifests the willingness to abide to a forced
return decision. As far as forced return is concerned, similarly to the rule set out in the
European Trafficking Convention, Principle 1 establishes that the return process must be safe
and conducted with due regard for the rights and dignity of the person being returned and the
status of legal proceedings. It then provides details of when a return can be considered safe:
Forced return is permissible only when it has been established that the proposed return is
safe and that it does not interfere with the rights of the person being returned, including the
right to be protected from the risk of being subjected to re-trafficking, persecution, torture or
inhuman or degrading treatment or punishment, and hence does not necessitate any
additional protection measures.

It further clarifies that “safe” refers both to the process and to the outcome of return. It then
establishes an important requirement that the European Trafficking Convention and the
Trafficking Principles and Guidelines have explicitly established only for children: prior to
returning trafficked persons, returning states must conduct “individualized and gendersensitive risk assessments”, to establish that trafficked persons are not in danger of being
468
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exposed to the three aforementioned risks. Importantly, these risk assessments should also
consider the safety of victims’ family members as well as their potential involvement in
trafficking, which is particularly relevant in the case of children, but should also be considered
in the case of adults470. More specifically, it provides that risk assessments should address at a
minimum:
the risk of reprisals by the traffickers against the trafficked person and/or her/his family; the
risk of being harassed, arrested, detained or prosecuted by the authorities; the social position
of trafficked persons upon return; the availability of and actual access to social assistance
programmes for victims of trafficking; and the situation of the children of trafficked
persons471.

These Guidelines provide a detailed description of the risks trafficked persons may be exposed,
a description that we found missing in the main anti-trafficking instruments. Indeed, under a
human rights-based approach to trafficking, recognizing trafficked persons’ vulnerabilities and
needs is key to identifying their claims in terms of human rights protection and the
corresponding duty-bearers’ obligations. A human right-based approach requires that in order
to achieve the purpose of realizing all rights at stake, and in particular the rights of the most
vulnerable, the direct and underlying causes of human rights violations and the main risks
posed to their enjoyment are identified, and policies that adequately address these risks are set
out. While specialists in human trafficking may be aware of the range of risks trafficked
persons are exposed to upon return, the vast majority of law makers, public officials, judges
and law enforcement officers have only a basic knowledge of human trafficking patterns and
correlated risks. Therefore, only detailed guidance can enable them to take into consideration
the mentioned risks and effectively implement coherent and just return procedures.
Other important aspects are addressed under Principle 1. In addition to risk assessments,
destination countries should carry out a needs assessment of the person being returned, which
should focus, inter alia, on that person’s health and medical needs and assess whether and how
they can be covered. The need to carry out risk and needs assessments and a detailed
description thereof should be provided for in national legislation, and sufficient financial
resources for conducting these assessments should be allocated.
Finally, if the risk assessment points to the fact that it is safe to return the victim, both the
returning and the receiving State should ensure that the return is conducted with full respect for
the rights of the person, in particular his or her dignity and privacy, and taking the necessary
measures to protect the person from re-victimization, including through reintegration and
social inclusion plans that are referred to as critical aspects of a safe return472. This reflect the
concept of empowerment as the best protection tool. As the last paragraph of Principle 5 makes
clear
Trafficked persons who are provided with appropriate post-return assistance aimed at
promoting their well-being and supporting their effective reintegration are much less likely
to be re-trafficked and […] less vulnerable to intimidation, retaliation, social isolation and
stigmatization.
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Principle 2 addresses the need to ensure due process of law, which includes the right to be
heard prior to a return decision being taken, the right to legal assistance and representation
before a competent authority, the right to information and interpretation and the right to appeal
a negative decision. That principle also addresses the need for returning States to consider the
status of relevant proceedings and ensure that trafficked persons are able to have their views
considered during criminal proceedings against their alleged traffickers and, more broadly, can
exercise their right to seek and receive effective remedies against the harm suffered473.
When return is not considered possible, Principle 3 addresses the need to consider both shortterm and long-term solutions as alternatives to return, such as the granting of temporary or
permanent residence on the basis of cooperation in legal proceedings, on humanitarian grounds
based on the non-refoulement principle, or the granting of asylum or subsidiary protection. In
the case of child victims, detailed measures are set out to protect the child’s best interest, where
destination countries should appoint a legal guardian and automatically grant a temporary
residence permit for child victims to stay legally in the country until a best interest assessment
is conducted and a durable solution is found474. Finally, cooperation between returning and
receiving States, among state agencies responsible for the identification and assistance to
victims, and between governments and civil society organizations that have a role to play in
victims’ assistance to reintegration is a key element for a successful return process, including
through long term monitoring of the victim’s situation, provided the victim agrees475.
3.2. International bodies’ pronouncements
3.2.1.

The right to return

In her 2016 report to the Human Rights Council, the Special Rapporteur on trafficking recalled
that international law supports a standard of safe and preferably voluntary return for trafficked
persons. In that context, all victims of trafficking are entitled to return to their country of
origin. This right places an obligation on the part of the country of origin to receive its
returning nationals without undue or unreasonable delay, but also an obligation on the State of
destination to permit those victims who wish to return to do so, equally without undue or
unreasonable delay 476 . In that context, she rightly underlines that “detention of trafficked
persons in shelters, prisons or immigration detention facilities is one way in which the right to
return can be interfered with”477 by the destination country.
This type of interference with the right to return has raised particular concerns by the CRC in
relation to the detention of child victims of trafficking in shelters for prolonged periods of time
in Thailand. In the context of repatriation processes, child victims are prevented to return to
their countries until their participation in a trial has taken place. It is believed that many
children end up giving false testimonies in order to be allowed to leave shelters and return to
their home countries478. This is a flagrant violation of the principle of the best interest of the
child and of every child’s right to return to her/his country. More broadly, the CRC has
recalled in its General Comment nº 6 that States have the duty to respect the right of the child
to return to her/his country pursuant to Article 10 of the CRC 479 . CEDAW has similarly
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recalled that States parties should ensure that women who wish to return to their country of
origin are able to do so free of coercion480.
In relation to the facilitation of voluntary returns, GRETA has welcomed the fact that some
countries have established effective assisted voluntary return programmes for trafficking
victims, often implemented by IOM 481. In relation to other countries, it has urged them to
enhance efforts to put in place such programmes482. In that context, it has called upon a number
of EU countries to guarantee access to voluntary return programmes to EU/EEA nationals:
indeed, many of them do not provide access to EU/EEA trafficking victims as this is not
required under EU law 483 . Also, GRETA has expressed concern that some States unduly
restrict access to voluntary return programmes to those who have filed an asylum claim484.
3.2.2.

Safe and assisted return

3.2.2.1.

Non-refoulement

All international bodies have reiterated the importance of respecting the principle of nonrefoulement in relation to victims of trafficking or of gender-related persecution. In her Basic
Principles on remedies for victims of trafficking, the Special Rapporteur refers to the principle
of non-refoulement, together with the risk of re-trafficking and of reprisals, as a basis for
States’ duties to find alternative solutions to the return of trafficking victims485. She qualifies it
as a form of restitution: since in the circumstances where the risk of refoulement, re-trafficking
and reprisals comes into play the situation that preceded trafficking cannot be recovered by
sending the person back to her country, restitution will have to be pursued by providing
another safe place for the person, through temporary or permanent residence status, refugee
status or third-country resettlement486.
In its General Recommendation nº 32 on gender-related dimensions of refugee status, CEDAW
stated that
States parties should adopt legislation and other measures to respect the principle of nonrefoulement, in accordance with existing obligations under international law, and take all
measures necessary to ensure that victims of serious forms of discrimination, including
gender-related forms of persecution, who are in need of protection, regardless of their status
or residence, are not returned under any circumstance to any country in which their life would
be at risk or where they might be subjected to serious forms of discrimination, including
gender-based violence, or to torture or inhuman or degrading treatment or punishment487.

It further added that States party to CEDAW should recognize that trafficking is part and parcel
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of gender-related persecution and shall therefore “take measures so that women and girls are
not returned to places where they risk being re-trafficked”488.
Similarly, the Special Rapporteur on trafficking has held that returning victims to their pretrafficking situation may risk their wellbeing and expose them to re-trafficking 489 . She has
repeatedly drawn attention to the responsibility of States to cooperate with other States in
ensuring that victims are returned safely and to develop alternative solutions for those victims
who cannot be safely returned490. She further added that the standard of safe and preferably
voluntary return for trafficked persons established in international law implies, at a minimum,
that steps are taken to ensure that victims are not at serious risk of re-trafficking or
persecution 491 . CAT has repeatedly urged States not to return trafficked persons to their
country of origin where there are substantial grounds to believe that they would be in danger of
torture or ill treatment492, and urged States to establish the principle of non-refoulement in “all
legislative acts that regulate asylum or asylum-related matters, including the procedures for
subsidiary protection concerning vulnerable groups, in particular victims of trafficking”493.
In relation to children, the CRC reiterated the importance of the non-refoulement principle
which prohibits returning a child to a place where there is a real risk of irreparable harm,
including but not limited to a risk to her/his life and to be subjected to torture or to cruel,
inhuman or degrading treatment 494 . When addressing trafficking, the CRC refers to other
circumstances considered as relevant: it calls upon States to find legal alternatives to removal
of foreign victims of trafficking to countries where they may might face hardship or
retribution495. The HRC also recommends not to remove trafficking victims to their country of
origin when they may face “hardship or retribution”496.
It is General Comment nº 6, the CRC also specifically addressed the risk of trafficking or retrafficking. First, it established an absolute prohibition of return to countries where an armed
conflict is taking place and there is a “real risk of underage recruitment, including recruitment
not only as a combatant but also to provide sexual services for the military or where there is a
real risk of direct or indirect participation in hostilities, either as a combatant or through
carrying out other military duties” 497 , where these are clearly forms of child trafficking.
Second, it states that
Children who are at risk of being re-trafficked should not be returned to their country of
origin unless it is in their best interests and appropriate measures for their protection have
been taken. States should consider complementary forms of protection for trafficked
children when return is not in their best interests498.

In this second category of circumstances linked to trafficking, the CRC does not exclude the
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possibility of return but sets two requirements for a State to be able to return a child: first, a
best interest determination should be made and should establish that the return is indeed in the
best interest of the child, and second, appropriate measures for the protection of the child
should be taken. The CRC also points to the fact that while return of a child to the family
should in principle be pursued, in certain cases in might not be in the best interest of the child,
such as in cases involving abuse or neglect 499 . Clearly, cases where the family has been
involved in the child’s trafficking would fall under this category. Finally, the Committee
recalls an additional requirement: the child should always be consulted in relation to these
decisions.
The ECtHR has consistently held that in exercising their right to expel aliens, States party to
the ECHR must have regard to Article 3 of the Convention which enshrines one of the
fundamental values of democratic societies and prohibits in absolute terms torture or inhuman
or degrading treatment. The expulsion of an alien may engage the responsibility of the
expelling State under Article 3:
where substantial grounds have been shown for believing that the person in question, if
expelled, would face a real risk of being subjected to treatment contrary to Article 3 in the
receiving country. In such circumstances, Article 3 implies an obligation not to expel the
individual to that country500

Also, in V.F. v France the ECtHR has recognized that in principle Article 4 ECHR and the
prohibition of trafficking it subsumes could raise questions of extraterritorial application from
the perspective of non-refoulement, due to the intangible and absolute character of Article 4501,
and ordered interim measures in cases where trafficking-related risks were at stake, confirming
that refoulement was potentially at stake. However, it ended-up dismissing all traffickingrelated cases as manifestly ill-founded502.
3.2.2.2.

Risk-assessments and other safeguards

Returning a victim of trafficking without a prior assessment of risks the person may face can
constitute an infringement of the non-refoulement principle with particularly serious
consequences. Among these, re-trafficking appears to be particularly frequent. An IOM study
based on the data collected in the context of this organization’s extensive field work experience
reveals that where trafficked persons were wrongly deported by immigration authorities, many
were subsequently identified by their traffickers for a second time and re-trafficked into the
same trafficking situation503. In relation to Nigeria, for example, it is particularly worrisome
that European States continue to return trafficked women – both identified and non-identified –
to that country when it has been documented that traffickers in Nigeria, alerted by their
Nigerian accomplices in Europe that victims are being deported to Nigeria, are waiting for
499
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them at the airport to re-traffic them504. Recent studies have confirmed that Nigerian trafficking
networks function through a highly organized and hierarchical structure operating through
confraternities – such as the Eiye or Aye confraternities - and cells with ramifications in
different countries of West and North Africa but also of the Middle East and Western Europe,
particularly in Italy and Spain505. Victims returning to this country are, for example, at very
high risk of re-trafficking, and pre-return risk assessment are essential to preserve victim’s
most fundamental rights.
In this context, which particular safeguards should be adopted in return procedures? While
asylum procedures generally follow established procedural patterns for establishing risks,
return procedures unrelated to the asylum system do not provide the same procedural
guarantees. However, some claims based on the risk of refoulement do not fall within the scope
of refugee protection and are thus to be addressed under forced return procedures 506. However,
while the need for an individualized risk assessment within asylum procedures is obvious, the
same cannot be said for return procedures. While the need to comply with the principle of nonrefoulement clearly applies to these procedures under international law, there is a lack of
clarity on the procedural requirements to be followed in the context of these procedures. This
relates to return procedures when no asylum claim has been made, but also to cases where a
person has been denied asylum. In the latter case, authorities might consider that the person’s
situation has already been examined and does not require any further assessment, while
protection claims based on non-refoulement might still need to be examined in that context.
Have international bodies provided more clarity on the need for an individualized riskassessment in the context of return procedures?
As has already been mentioned, the particular safeguards to be adopted for returning a child
victims of trafficking or at risk of trafficking have been clearly set out by the CRC: the need
for an assessment of the type of risks the child might be exposed to upon return, a best interest
determination, consultation of the child and, only if it has established that return is in her/his
best interest, the adoption of appropriate measures for ensuring the child’s protection, which
requires coordinating her/his arrival and care in the country of origin 507 . This is a
comprehensive recommendation that is in line with the requirements set out in the instrument
that provides the most comprehensive guarantees in this regard: the Trafficking Principles and
Guidelines. It also conforms with the OSCE Guiding Principles on the Return of Trafficked
Persons.
The question might be more complex with regard to adult victims, since most instruments do
not set out specific safeguards to be adopted apart from the general principle of nonrefoulement. Have international bodies provided guidance in this context? What safeguards
should be taken for the return to be safe? In particular, should a risk-assessment be undertaken
before a voluntary or enforced return of an adult victim is decided?
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At the outset, it should be said that this is not an issue human rights bodies have often
addressed, which confirms the fact that the repatriation of trafficking victims is still an understudied phenomenon. In concrete cases, the Special Rapporteur on trafficking recommended
that even in case of voluntary return, a risk assessment must be conducted in order to ensure
that the victim safety is not jeopardized upon return 508 . She also expressed concern at
deportations being carried out “without proper assessment of whether or not [victims] return
would be safe or whether they will be at risk of re-trafficking”509. The Special Rapporteur on
violence against women has similarly held that States shall refrain from sending victims of
human trafficking back to their country of origin “unless an individualized risk assessment
demonstrates that the victim can be safely repatriated” 510 , while CEDAW has expressed
concern at laws that allow for the return of trafficking victims without a prior gender-sensitive
assessment of the risk of return511.
These positions are coherent with the one taken by UNHCR in its Handbook on voluntary
repatriation, where it established that even if a victim voluntarily asks to be repatriated, a risk
assessment should be carried out and the person should be informed of the repatriation
procedure, the risk assessment and the assistance and reintegration services that are available
upon return. In the absence of this information, the person cannot be considered to have
provided an informed consent512.
GRETA has taken a similar stance. Even if the European Trafficking Convention only requires
a risk-assessment for child victims, GRETA does not reflect this differentiated treatment in its
recommendations, nor does it introduce any difference between voluntary and forced return to
that effect. In generally recommends that “full and competent risk assessments is carried out
before anyone is returned”, a fundamental step in order to identify risks and thus avoid that
anyone is being repatriated to a situation of real personal risk that could amount to
refoulement513.
This is, however, still not reflected in State practice. According to GRETA, a number of States
parties to the European Trafficking Convention do not systematically carry out such risk
assessments before returning foreigners in an irregular administrative situation514, which may
include trafficking victims. In some cases this is due to the fact that States lack effective
identification procedures and appropriately trained staff: in those cases victims are detained in
police or immigration detention centres pending deportation and run the risk of being deported
without even having been identified as trafficking victims, and without any adequate risk
assessment having been carried out 515 . In other countries, authorities only carry our risk
assessment when a person files an asylum claim516, while in other cases it is the existence of
expedited removal procedures that is problematic, since it does not allow sufficient time for
these risk assessments to be carried out517.
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Of course, the need for a prior risk assessment is even more stringent when the return is not
voluntary, where a situation of real personal risk often explains the unwillingness of the
trafficked person to return. In 2004, the EU Expert Group on Trafficking had already
highlighted the need for a pre-return risk assessment for trafficking victims in very clear terms:
In order to ensure that trafficked persons are not sent back to a situation that endangers their
life, health or personal freedom and/or would submit them to inhuman or degrading
treatment, any decision to deport or return a trafficked person, including trafficked children,
should be preceded by a risk assessment. NGOs and other service agencies that provide
assistance to the trafficked person concerned should be actively included in this process518.

Finally, we shall recall that the ECtHR has established in its case law under Article 3 ECHR
that States have a duty to conduct a rigorous scrutiny of claims in non-refoulement cases: they
have to thoroughly examine documentary evidence provided by the applicant519, where they
ought to know about relevant risks in the receiving State, they should not require applicants to
bear the entire burden of proof520, and when assessing the risk of ill-treatment upon return, they
should take into consideration materials not only from domestic sources but also from other
reliable sources, where the Court held that:
it must be satisfied that the assessment made by the authorities of the Contracting State is
adequate and sufficiently supported by domestic materials as well as by materials originating
from other, reliable and objective sources, such as, for instance, other Contracting or nonContracting States, agencies of the United Nations and reputable non-governmental
organisations521

The Court also refers to the need for a risk assessment in relation to the risk of indirect
refoulement. Where a State return an individual to a third-country, it shall ensure that that
country will not expose the person in question to a risk of refoulement to that person’s country
of origin, as follows:
It is a matter for the State carrying out the return to ensure that the intermediary country
offers sufficient guarantees to prevent the person concerned being removed to his country of
origin without an assessment of the risks faced522.

This clearly establishes the duty of Council of Europe’s Member States to carry out a
comprehensive risk assessment as soon as suspicions arise that a person might be subjected to
ill-treatment upon return. In cases where there are trafficking-related suspicions or traffickingrelated allegations are formulated by a person who might be returned, the awareness that the
return might give rise to a risk of refoulement under Article 3 ECHR is triggered and a
comprehensive risk-assessment should be conducted.
3.2.2.3.

Concerns in relation to recent EU policies on return

Despite the practically unanimous call for an individualized risk-assessment before any
decision on the return of a person is taken, recent tendencies sadly point to a different
direction. The recently adopted EU recommendations on return procedures that provide
guidance on how to implement the Return Directive raise a number of serious concerns523.
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Their first objective is to “ensure swift return procedures and substantially increase the rate of
return”524. While there is only one reference to the “obligation to take into account any change
in the individual situation of the person concerned, including the risk of refoulement”525, no
further development of this principles it no be found in the text, nor any indication of the
measures required to make it operational. Quite on the contrary, the rest of the text clearly goes
in the opposite direction: the other two references to this principle do in fact urge Member
States to “avoid repetitive assessments of the risk of breach of the principles of nonrefoulement, if the respect of that principle has already been assessed in other procedures, the
assessment is final and there is no change in the individual situation of the third-country
nationals concerned”526. I wonder how the responsible officer can evaluate whether there is no
change in the individual’s situation if no new assessment is made. In that context, it is not
surprising that UN human rights bodies have severely criticized the Commission’s
recommendations, considering that “The European Commission’s recommendation provides
guidance to Member States on how to step up return rates which waters down safeguards and
rights that should be guaranteed to all migrants”, specifically referring to the fact that this
return policy “encourages EU countries to increase the use and length of detention of migrants,
including of children”527.
Indeed, the objectives of the recommendations are to “ensure swift return procedures and
substantially increase the rate of return”528, with instructions to deploy additional staff with the
mandate to immediately determine the identity and the legal status of the third-country
nationals and “immediately refuse entry or issue return decisions to those who have no right to
enter or to stay in the Union”529. In that same line, in order to address the fact that some States
conduct “repetitive assessments of the risk of refoulement all along the different phases of the
asylum and return procedures, which can cause the unnecessary delays in the return of illegally
staying third-country nationals” 530 , the text calls, inter alia, for an “accelerated or, where
considered appropriate, border procedure” to deal with international protection applications531
and the provision of the shortest possible deadline for lodging appeals532.
These recommendations have been integrated in the revised Return Handbook adopted in
November 2017 533, which provides additional guidance to States on how to implement the
Return Directive. Among the few positive aspects of this handbook in relation to trafficking we
can highlight the recommendation by the European Commission to expand the exhaustive list
of situations of vulnerability established in the Return Directive to include, inter alia, victims
of trafficking534, even if the implications this inclusion might have in practice is doubtful. This
being said, the focus of the handbook reflects the recommendations adopted in March 2017 and
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can be expected to have a negative impact of the proper identification of trafficking victim’s
protection needs in relation to repatriation.
3.2.2.4.

International cooperation in assessing and managing risk

In the last few years, the idea that international cooperation in repatriation is essential in order
to make trafficking victims’ return more humane and more effective, the two being
intrinsically linked, has started permeating the international agenda. This represents an
important distancing from the traditionally accepted linear narrative of trafficking “where the
border of the destination country effectively marks the beginning and end of the trafficking
journey”535. Indeed, until very recently it was openly admitted that the fact of placing a victim
out of the destination country’s border meant the end of the State’s responsibility and the
absence of any concern about the future fate of the victim. The shift away from this narrow
State-centric focus is a particularly important step, but one that still requires much
consolidation at both national and international level536.
In what appears to be the its only recommendation on repatriation, the Working Group on
trafficking has recommended that States parties to the Palermo Protocol cooperate with
countries of origin, including with civil society, in order to provide appropriate protection,
assistance and rehabilitation for victims of trafficking in persons and assist with their
reintegration upon return “where appropriate” 537 . In contrast, the Special Rapporteur on
trafficking commonly refers to the need to establish and strengthen international cooperation in
relation to safe returns. In a number of occasions, she has welcomed the conclusion of bilateral
agreements between States that regulate the return and reintegration of victims of trafficking,
such as the four bilateral agreements concluded by Thailand with Cambodia, the Lao People’s
Democratic Republic, Myanmar and Viet Nam, even if she has pointed to their weak
implementation538. The United States of America also established programs for the voluntary
return of trafficked victims in cooperation with IOM and NGOs that include reintegration
assistance to prevent re-trafficking. The Special Rapporteur has recommended maintaining
such close cooperation with international organizations like IOM, but also recommended
establishing cooperation with diplomatic missions for them to assist in the safe return of
trafficked victims to their country of origin539.
A call for international cooperation in return and reintegration has also been made by the
Special Rapporteur on violence against women. In her report on Moldova, for example, she
noted the devastating impact of women’s trafficking in this country and the lack of policies to
address the safe return of trafficked women. In that context, she urged the Moldovan
authorities to “foster international, regional and bilateral cooperation, under the principle of
shared responsibility of States, with countries of transit and destination, to effectively respond
to incidents of trafficking with the view to provide safe return and reintegration to victims
[…]” 540 . In the context of pre-return risk-assessments for trafficking victims, the Special
Rapporteur has similarly recommended to the Netherlands that, in cooperation with countries
of origin, adequate provisions are made to ensure that victims can be reintegrated without re-
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victimization541.
However, pronouncements by UN bodies remain limited on this topic. It is at the European
level where this duty has been more amply recognized and is followed up by – still few –
concrete projects. GRETA insists that adequate cooperation with the authorities and NGOs in
the country of origin is key in order to prevent further victimization and to limit the risks of retrafficking since if trafficked persons are not given sufficient support to reintegrate once back
in their country of origin, they may be put at great risk since they would be returned to a
situation similar to that from which they were trafficked in the first place 542. It has pointed to
the need for States party to the Convention to make available to victims of trafficking
structures that can assist them in the country of return, such as NGOs, legal professionals and
social welfare agencies543. Therefore, return programmes must include proper cooperation with
countries to which victims are returned in order to address two essential aspects: first,
comprehensive risk assessment and safe return, and secondly, effective reintegration and
protection of trafficking victims544. GRETA also pointed to more specific requirements that
these assessments should fulfil in relation to children545. As has already been referred to under
in the previous chapter when addressing long-term reintegration, GRETA has underlined the
close correlation between States’ repatriation and reintegration duties under Article 16 and
their broader duty to cooperate in protecting and assisting victims under Article 32 of
UNTOC546.
A number of good practices of this kind of international cooperation should be referred to,
which will hopefully progressively be extended to all countries. The international cooperation
project RAVOT-EUR, funded by the European Commission and implemented by the Belgian
NGO Payoke in cooperation with Hungary and the Netherlands, aims at providing trafficking
victims with assistance in their return and social reintegration. The main outcome of the project
has been the establishment of a transnational referral mechanism between Belgium, Hungary
and the Netherlands to enable the identification, referral and assistance of Hungarian nationals
who are often trafficked to the two other countries, and which defines the roles and
responsibilities of public bodies and specialised NGOs in the three countries547.
As mentioned, IOM is a major actor in repatriation programmes, with extended experience. For
example, since 2015 it has been running the TACT project (Transnational Action – safe and
sustainable return and reintegration for victims of trafficking), which involves Greece, France,
Italy, Poland and Spain as countries of destination and Albania, Morocco and Ukraine as the
priority countries of return548. The project is financed by the European Commission’s European
Asylum, Migration and Integration Fund. Its goals include the establishment of a co-operation
mechanism in the field of safe return and reintegration of victims of trafficking in the priority
countries, strengthening co-operation between the relevant institutions in the participating
countries and the provision of reintegration support to victims returning to their countries of
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origin549. A similar programme named CARE was run by IOM from 2013 to 2015 to provide
tailored assistance to victims of trafficking voluntarily returning from Austria, France, Greece,
Italy, Poland, Portugal, Spain and the United Kingdom to resettle in and become active
members of their home communities550.
In the same vein, the EU Group of Experts has recommended that EU countries, in cooperation with countries of origin and in close partnership with local NGOs, develop voluntary
and safe return programmes in countries of origin 551 . In that context, it held that NGOs
providing these services should be adequately financed and co-operation between NGOs and
other civil society organisations in countries of origin, transit and destination should be
encouraged and facilitated552. As has been seen, the European Commission is a major funding
source for these projects. What is required is an enhanced commitment of EU States to work in
that direction. However, recent developments in EU return policies might raise doubts on the
extent to which EU States will engage in this direction.
3.2.2.5.
3.2.2.5.1.

Dublin transfers: risk-assessment within the EU?
Case-law by the ECtHR and the CJEU

Another concern in relation to the safety of returns relates to the system of internal transfer of
asylum seekers within the EU in conformity with the Dublin Regulation (Dublin III
Regulations) 553 and the particular impact these transfers have on victims of trafficking.
According to the Dublin system, EU States have the duty to send back asylum seekers to the
State of first entry within the EU, with the aim of avoiding “asylum shopping”554 and based on
the presumption that all EU States afford equivalent protection to asylum seekers. It has,
however, been criticized as highly dysfunctional from the beginning 555 . The same EU
Commission described its negative effects and suggested reforms of the system in several
occasions, but never resolved the core concerns related to the important disparities that exist
among EU countries and the problems raised by the transfer without prior risk assessment of
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asylum seekers – and potential trafficking victims - to EU countries that do not provide
sufficient guarantees556.
In this context, the landmark ECtHR’s decision in the case M.S.S. v Belgium and Greece557 has
shaken EU’s presumption that all its Member States were “safe countries” and that no
refoulement could ever take place within the EU. It addressed for the first time the question of
whether risk-assessments may be required in the context of EU internal Dublin transfers. This
case concerned an afghan interpreter who had worked for the international forces and who,
after fleeing from Kaboul, entered the EU through Greece and reached Belgium where he
applied for asylum. In accordance with the Dublin rules, Belgium transferred him back to
Greece, where he faced inhuman treatment (he was first detained in inhuman conditions and
then left to live destitute in the streets) and was not adequately protected from refoulement. For
the first time, a European Court held that, if there are substantial grounds to believe that there
are systemic flaws in the asylum procedure and reception conditions for asylum applicants in
the Member State responsible for the asylum claim (the State of first entry or Responsible
State), which would result in inhuman or degrading treatment of the transferred asylum
seekers, the transfer would be incompatible with Article 3 ECHR and should therefore not be
carried out despite the Dublin Regulation 558 . The Court held that, in light of the welldocumented deficiencies of the Greek asylum system and the risks the applicant faced to be
returned to Afghanistan 559 , Belgian authorities “knew or ought to have known that [the
applicant] had no guarantee that his asylum application would be seriously examined by Greek
authorities”560.
In fact, the Court pointed to the fact that the Belgian authorities had the means of preventing
his transfer to Greece by utilizing the Dublin Regulation sovereignty clause that allows
exercising some discretion561. Given the evidence presented on the situation in Greece, the
Belgian authorities could not rely on a presumption that the applicant would be treated in
556
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conformity with ECHR obligation and had the duty to first verify how the Greek authorities
applied their legislation on asylum in practice562. Indeed, the Court held that neither national
legislation and accession to international treaties nor diplomatic assurances are sufficient
guarantees563: it is for the authorities of the transferring State to verify how the responsible
State applies asylum law in practice and – the Court adds - “had they done so, they would have
seen that the risks the applicant faced were real and individual enough to fall within the scope
of Article 3”564. Belgium was also found responsible of knowingly exposing him to conditions
of detention and living conditions that amounted to degrading treatment contrary to Article
3565. Belgium was thus condemned for a violation of Article 3 ECHR for the risk of both
“indirect” refoulement through Greece and direct refoulement to Greece566.
Referring explicitly to the ECtHR’s judgment in M.S.S., a few months later the CJEU adopted
a similar position in the joint cases N.E and M.E. 567 , holding that EU law precludes the
application of a presumption that the Member State which the Dublin Regulation indicates as
responsible observes the fundamental rights of the European Union568. In that context, it held
that Article 4 of the CFRUE must be interpreted as meaning that a Member State may not
transfer an asylum seeker to a responsible Member State under the Dublin Regulation:
where they cannot be unaware that systemic deficiencies in the asylum procedure and in the
reception conditions of asylum seekers in that Member State amount to substantial grounds
for believing that the asylum seeker would face a real risk of being subjected to inhuman or
degrading treatment within the meaning of that provision569.

These and a few other subsequent judgments570 clearly establish European States’ obligation
under both EU law and the ECHR to conduct a detailed risk assessment before returning a
person to another country, including for returns within EU Member States under the Dublin
system. This case law has been reflected in the Dublin III regulation which now states in
Article 3(2) that EU States may not carry out Dublin transfers to another EU State where “there
are substantial grounds for believing that there are systemic flaws in the asylum procedure and
in the reception conditions for applicants” that would put an asylum seeker at real risk of being
subjected to inhuman or degrading treatment within the meaning of Article 4 CFREU.
562
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The subsequent ECtHR judgement in the Tarakhel v. Switzerland 571 complemented the
previous case law by establishing that risk assessments for Dublin transfers may not only result
in stopping the transfer, as in the M.S.S. case: in cases where deficiencies are not that serious,
the State would be required to allow the transfer but only provided that certain conditions are
fulfilled. In that case, the Court held that, since deficiencies in Italy’s asylum system were not
serious and systemic but only concerned a particular aspect (accommodation for families with
minor children), Switzerland would have violated Article 3 of the ECHR if it had authorized
the transfer to Italy of the applicant’s family without received sufficient guarantees that
adequate accommodation for the family would be provided. This more nuanced interpretation
of when and how transfers should be allowed based on individual needs (in this case the
adequate reception of a family with 6 children)572 will surely make the Dublin system more
costly and complex to administer, but, as has been argued, “that is often the only way to ensure
that human rights are protected effectively”573.
Finally, a more recent judgment by the CJEU provides significant additional guarantees in the
context of Dublin transfers that may be particularly relevant to trafficking victims. In its ruling
in C.K. and others v. Republika Slovenija574 taken against the opinion issued by the Advocate
General575, the Court held that Article 4 of the CFREU must be interpreted as meaning that:
even where there are no substantial grounds for believing that there are systemic flaws in the
Member State responsible for examining the application for asylum, the transfer of an
asylum seeker within the framework of Regulation No 604/2013 can take place only in
conditions which exclude the possibility that that transfer might result in a real and proven
risk of the person concerned suffering inhuman or degrading treatment […]576 (emphasis
added)

In this landmark decision, the Court goes beyond the “systemic flaws” test and establishes that
individual considerations of asylum-seekers linked to the particular risks they may face
irrespective of any systemic deficiencies in the asylum system of the responsible State must be
taken into account in order to assess whether the person may suffer treatment incompatible
with Article 4 of the Charter if transferred. Interestingly, in order to reach that decision the
Court refers to Article 52(3) of the Charter, recalling that corresponding rights guaranteed both
by the Charter and the ECHR should be interpreted has having the same meaning and scope as
those laid down by the ECHR577. Indeed, in its latest case law the ECtHR has established that
for EU States to stop Dublin transfers the existence of a situation that affected an individual in
term of refoulement is sufficient, while the CJEU maintained the requirement of systemic flaws
in the EU country’s capacity to handle asylum seekers in order to trigger the duty to stop the
571
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transfer based on Article 3(2) of the Dublin regulations III578. The Advocate general in its
Opinion recognized that this narrow focus maintained by the CJEU did not meet the ECHR
standards, but also added that the CJEU was not bound to follow the ECtHR case law579.
Deviating from the Advocate General’s Opinion, the CJEU has with this judgment brought its
interpretation of the CFREU closer to the ECtHR’s interpretation of the ECHR. In C.K. and
others, the CJEU held that even in the absence of systemic flaws in the Responsible State, a
particularly serious health condition (as was the case of C.K. and her son) requires halting a
Dublin transfer since that transfer would expose the applicant to an inhuman and degrading
treatment incompatible with the Article 4 of the CFREU. It held that the authorities of a
Member State have the duty to assess such individual risks under Article 4 CFREU before
deciding a transfer under the Dublin regulation, even in the absence of systemic flaws in the
country’s asylum system580. This case law clearly puts additional pressure on EU States to take
risk assessments very seriously in the context of Dublin transfers and perform them with
caution in each individual case and not only when they consider that systemic deficiencies
exist in the EU State to which the person should be transferred to.
3.2.2.5.2.

Applicability to human trafficking

While the case law mentioned above does not refer specifically to trafficking victims but more
generally to irregular migrants, GRETA has drawn the attention of EU States to its
applicability to human trafficking. It has clarified that the risk assessment States are required to
conduct in order to comply with the obligation of non-refoulement binds any State that
proposes to return a victim of trafficking, including EU States who plan to return them to a EU
country under the Dublin Regulation581. In some of its country evaluation reports, GRETA has
requested States to check the suitability of Dublin returns in relation to trafficking victims. In
its recent report on Norway, for example, GRETA has stressed the State’s obligation to
identify victims of trafficking among asylum seekers who are subject to the Dublin Regulation
procedure, in order to avoid any risk of reprisals from traffickers or re-trafficking and to ensure
that the State’s obligations to provide a recovery and reflection period, assistance and
protection to victims in accordance with the Convention are fulfilled. It specifically recalled
that “in line with the Dublin Regulation, the Norwegian authorities have the possibility to
decide not to return an asylum applicant under the Dublin procedure but to process the asylum
application themselves” 582 . In its report on France, it also stressed that the “importance of
carrying out a thorough risk assessment before applying the Dublin regulation to any
trafficking victim”583.
Like any other asylum seeker, victims of human trafficking may be subject to Dublin transfers,
which may expose trafficking victims to various risks: not only to the risk of indirect
refoulement – the possibility that the responsible EU State to which the victim is sent to would
return her/him to her/his country of origin – but also to direct refoulement where particular
threat to the victim’s safety exist in the responsible EU State not because of the risk of
mistreatment at the hands of the authorities as asylum seekers, but because of the risks of
retaliation and re-trafficking at the hands of the traffickers who exploited them in that country
and from which they possibly escaped without having repaid their “debt”. Have these
particular risks been taken into consideration in the context of Dublin transfers?
578
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As opposed to the Reception and Asylum Directives, the Dublin Regulations do not require
taking into consideration the special situation of trafficked persons, with the exception of child
victims 584 . EU law is therefore silent on the specific risks to which trafficked victims
requesting asylum are exposed to in the context of Dublin transfers. While the dangers
trafficking victims are exposed to in this context have become increasingly knows, countries
like France have taken the view that where there is a risk that a victim would fall back in the
hands of traffickers in the country where s/he had first applied for asylum, the procedure under
the Dublin regulation is suspended. This happened in a number of occasions in the case of
Nigerian victims who were to be sent back to Italy, but where the French authorities stopped
the transfer considering that there were serious risks that they would fall back in the hands of
traffickers585.
Belgium provides even broader guarantees, as it has taken the stance that Dublin transfers will
not be carried out for any person who is identified as a victim of trafficking, without the need
to establish the existence of any particular risk586. A significant number of States has reported
that it has stopped to apply Dublin transfers that trafficking victims in general or under a
number of circumstances: however, other EU States still apply such transfers to victims of
trafficking587, as no EU provision or ruling explicitly binds them to do so.
Can such a duty by EU States be clearly established? We will point at two ways this may
happen. First, it has been rightly highlighted that the interaction between the EU and the CoE
regimes, namely between the Dublin III Regulation and the European Trafficking Convention,
might create situations where Member States’ obligations under the European Trafficking
Convention prevent the transfer of trafficking victims under the Dublin system. It should be
recalled that under the Dublin III Regulation, there are some exceptions to the responsibility of
the first State of entry. In particular, the responsibility of that State ceases 12 months after the
date on which the irregular border crossing took place 588 . Also, the responsibility for
examining the international protection application will fall on the EU State who has issued a
valid residence permit or visa to the asylum-seeker589, or on the State in which the applicant
has been living for a continuous period of at least five months before lodging the application
for international protection 590 . On the other hand, the European Trafficking Convention
requires that a trafficking victim shall not be removed until the identification process is
completed591 and shall be issued a recovery and reflection period for a time sufficient to allow
that person to recover and escape the influence of traffickers 592 , where some States issue
residence permits during that period while others simple authorizations that cannot be
considered residence permits. The latter circumstances may entail that a victim complied with
one of the above-mentioned situations where Dublin transfers would be excluded, in particular
that the person has been issued a residence permit or has resided during more than 5 months in
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the country, which would exclude the possibility of a Dublin transfer593.
Since the latter circumstances will only be applicable to a relatively limited number of victims,
it is hoped that the second solution we wish to refer to might materialize in the near future. It is
suggested that the ECtHR might provide a broader solution to this problem based on its case
law on Dublin transfers and the risk of refoulement under Article 3 ECHR. We have already
pointed to the fact that the position taken by the Court in C.K. and others is of particular
relevance to trafficking victims. This is because Dublin transfers expose them to risks of illtreatments that are not related to flaws in the asylum system but to their experience as
trafficked victims and the ensuing risks of reprisals or re-trafficking at the hands of trafficking
networks. Clearly, the “structural flaws” test was not adequately taking into account the serious
risks trafficking victims face under Dublin transfers, while this new focus on individual risks
unrelated to systemic flaws in the asylum system provides a welcome opening in the Court’s
reasoning for considering these risks.
Indeed, an opportunity to do so has been recently given to the Court. While the Court has still
not examined any case of trafficking victims challenging that their transfer based on the Dublin
regulation, one such case has been recently lodged. The C.A. and P.A. v Sweden 594 case,
communicated on 2 March 2017, relates to a pending transfer under the Dublin Regulation
from Sweden to Italy of a Nigerian woman - and her underage daughter - who claims being
victims of human trafficking and prostitution in Italy. The applicant appeals against the
decision by Sweden to transfer her and her child to Italy, complaining under Articles 2, 3 and 4
that she and her child face a real risk of being exposed to human trafficking, forced
prostitution, ill-treatment and even to be killed by the traffickers if transferred to Italy. It
remains to be seen how the Court will address the risks faced by victims of trafficking who
face risks of serious ill-treatment – if not death - at the hands of highly organized criminal
networks not in their country or origin, but in the country where they have been exploited. It
will undoubtedly be a challenging case for the Court when one considers the potential impact
of such a decision. Indeed, while C.K. and others related to an exceptional situation linked to a
serious health condition, this case refers to a more systemic and complex problem: its
implications in terms of States’ duty to engage with the protection of victims of trafficking
would be considerably more fare-reaching. This consideration does not, however, alter the
seriousness of the human rights implication of these cases under Article 3 ECHR.
However, the inadmissibility decisions taken by the Court in a number of cases where
trafficked women challenged the safety of their return to Nigeria (see above section 2.2.3.2.1)
raise serious doubts as to the willingness of the Court to recognize the seriousness of the risks
faced by these women. In particular, if the Court has held that Nigeria is capable of protecting
these victims from the risks of reprisals and re-trafficking by trafficking networks, one may
wonder whether it will be ready to recognize that Italy is not, as opposed to Nigeria, able to
protect victims from these same networks operating in Italy.
3.2.3.

Due process in the adoption of a return decision

The OSCE Guiding Principles on Return state that “[t]rafficked persons have the right to be
heard prior to an individual measure being taken that will affect them, the right to be
represented before a competent authority and the right to appeal a negative decision”. It is,
however, the only instrument that sets out procedural guarantees to be followed in the context
of the forced return of trafficked persons. As a consequence, the general framework on the
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return of migrants in an irregular situation will apply. In this context, have international bodies
provided guidance on how due process guarantees shall apply to victims of trafficking?
International anti-trafficking or human rights bodies devoted no attention to these aspects in the
specific context of trafficking victims’ return. It can be argued that some of these aspects may
have been commented upon by international bodies in more general terms. This could be the
case for victim’s access to legal representation, which is foreseen in all human rights-based
anti-trafficking instruments and is referred to systematically by such bodies. However, is such
a general reference to the right to have access to legal counsel sufficient? And what about the
right to be heard and the right to appeal a return decision? In the absence of pronouncements
on these issues specifically related to trafficking victims, we will briefly refer to the some
positions taken by international bodies on these points in relation to expulsion procedures in
general, since trafficking victims will fall under the realm of such procedures.
3.2.3.1.

The right to legal representation

Recognizing a general right to have access to legal counselling is not the same then
establishing a more specific right for a victim of trafficking to have her/his legal representative
present during return hearings and procedures. Indeed, a trafficked person may have had access
to a legal counsel at a previous stage, but might have been called to a hearing that notifies
her/him a return decision without the legal counsel being present and eventually deported
without the legal counsel having been informed. This happened in a case recently filed before
the ECtHR, which was eventually considered inadmissible for procedural reasons. The latter
were, in fact, closely related to the lack of due process guarantees and access to a legal counsel
during the return procedure.
In G.J. v. Spain595, a Nigerian young woman forced into prostitution and pregnant at that time,
was deported by Spanish authorities 5 days after having requested a recovery and reflection
period. While UNHRC had recognized her as a potential trafficking victim, Spanish authorities
refused to grant her a recovery and reflection period and deported her on the next day without
informing the legal representatives who had filed the request on her behalf. This speedy
expulsion without upholding the due process guarantees may have exposed the victim to great
risks and has prevented her to pursue any further remedial action. This case shows how the
lack of clearly established procedural guarantees impacts on trafficked persons’ right to a safe
return.
Guarantees in this regard can only be found in European instruments. Article 13(3) of the
Return Directive provides that illegally staying third-country nationals who are concerned by a
return procedure “shall have the possibility to obtain legal advice, representation and, where
necessary, linguistic assistance”. In the context of the individual’s right to an effective remedy
before an independent body against the removal order, the Twenty Guidelines on Forced
Return596 adopted by the Council of Europe’s Committee of Ministers, provide for the right to
legal assistance free of charge when the persons lacks sufficient means to pay for it597.
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No such regulation can be found at the UN level. Article 13 of the ICCPR only addresses the
expulsion of aliens who are “lawfully in the territory” 598, while Article 22 of the Convention
on Migrant Workers refers to the expulsion of all migrants regardless of their immigration
status but does not refer to the right to legal representation.
Article 26 of the ILC Draft articles on the expulsion of aliens addresses this aspect, providing
for “the right to be represented before the competent authority”599. However, its scope as far as
migrants in an irregular situation is concerned might be substantially reduced. Firstly, the Draft
guidelines defer to the divergence of state practice regarding whether this is a right to be
appointed legal counsel600, stating that “this right does not necessarily encompass the right to
be represented by a lawyer during expulsion proceedings. In any case, it does not encompass
an obligation on the expelling State to pay the cost of representation” 601 . This is a weak
provision in terms of human rights guarantees, which sets out much lower standards that the
ones established at the European level. And secondly, Article 26 of the Draft articles includes a
clause that is not limited to access to legal representation, whereby all due process guarantees
recognized therein are without prejudice to the application of “any legislation of the expelling
State concerning the expulsion of aliens unlawfully present in its territory for a brief
duration” 602 . As a consequence, these due process guarantees might not be applicable to
irregular migrants of short duration - where this concept is not defined – in countries that
establish such derogations by law.
Finally, while no regional instrument recognizes the right to legal representation and assistance
in the American continent, the IACtHR has held in its Advisory Opinion on the Juridical
Condition and Rights of the Undocumented Migrants that the right to free public legal aid is
required in the context of deportation and expulsion procedures in order to allow the
undocumented migrant to assert her/his rights603. We can therefore conclude that the right to
legal representation in return proceedings for individuals in an irregular situation is only
guaranteed at the European level and, to a lesser extent, in the Inter-American region.
3.2.3.2.

The right to be heard in a return procedure

The right to be heard is often considered as an element of the rights of the defence. However,
its scope of application is wider as in goes beyond the ambit of judicial proceedings and
applies to any State decision that may affect individual rights. Article 26 of the ILC Draft
articles on the expulsion of aliens provides that a foreign person subject to expulsion shall
enjoy “the right to be heard by a competent authority”604. Beyond the fact that this right might,
as already mentioned, not be recognized to aliens who have been illegally staying in the
territory of the State for a short time, the commentary to the Draft articles specifies that this
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right does not necessarily include the right to be heard in person: what is required is that an
alien be furnished with an opportunity to explain his or her situation and submit his or her own
reasons, and that written proceedings might in some cases be sufficient605.
Indeed, both Article 13 ICCPR and Article 22(4) of the Convention on migrant workers –
where the latter also applies to irregularly-staying migrants - do not refer to the right to be
heard in person but only to the right to “submit the reasons” against the expulsion. The Human
Rights Committee generally adhered to that understanding of the standard, where it does not
require that the alien subject to an expulsion procedure appears in person606.
At the European level, the Return Directive does not mention the right to be heard.
Nevertheless, the CFREU expressly recognizes the right to be heard as an integral part of the
right to good administration, and describes it as “the right of every person to be heard, before
any individual measure which would affect him or her adversely is taken”607. The right to be
heard thus requires State authorities “to provide an individual with an opportunity to state his
or her case before taking a decision”608.
The CJEU had established in its case law that the right to be heard guarantees every person the
opportunity to make known his views effectively during an administrative procedure and
before the adoption of any decision liable to affect his interests adversely 609 and that the
authorities of the Member States are subject to that obligation when they take decisions which
come within the scope of European Union law, even though the legislation applicable does not
expressly provide for such a procedural requirement610.
One may, however, express concern at the fact that the CJEU has given a restrictive
interpretation of this right when ruling on third-country nationals’ right to appeal return orders.
In the Mukarubega case 611 , the Court held that where a competent national authority is
contemplating the simultaneous adoption of two decisions, a decision determining a stay to be
illegal and a return decision, it is sufficient that the person has had one opportunity to be heard
on the legality of her/his stay, even if that only hearing is a brief police interrogation in the
absence of a lawyer and without the person being informed that a return decision may be
issued imminently, as happened in that case and other cases against France (see the Boudjlida
case below)612. That authority should therefore not necessarily hear the person concerned so as
to permit that person to present her/his views specifically on the return decision.
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Moreover, in the Boudjlida case613, the Court took a very restrictive stance on the content of
the right to be heard. It held that it does not include the right to be informed beforehand of the
authority’s arguments/evidence and intention to return her/his 614, or the right to benefit of a
period of reflection in order to prepare for the hearing/interview615, nor does it include the right
to free legal assistance616. From a human rights-based perspective, these pronouncements raise
serious concerns. As a scholar rightly highlighted:
Does anyone really think that 30 minutes in the case of Khaled Boudjlida and 40 minutes in
the case of Sophie Mukarubega is enough time to assess the complexities of the situation of
such third-country nationals? Can anyone accept that such interviews take place without a
lawyer/counsellor and an interpreter?617

It might be questioned that this kind of interview is the “procedure which fully respected that
person’s right to be heard” the Court refers to, which justifies that authorities are “not
precluded from failing to hear a third-country national specifically on the subject of a return
decision”618.
A similar regressive trend can be seen in the ECtHR’s Grand Chamber decision in Khlaifia and
others v Italy. Taking a more restrictive view than the Chamber, the Grand Chamber held that
Article 4 of Protocol No. 4 to the ECtHR 619 does not guarantee the right to an individual
interview in all circumstances: what is required is that each alien has a genuine and effective
possibility of submitting arguments against his or her expulsion and that those arguments are
examined in an appropriate manner by the authorities620. This judgment appears to undermines
the ECHR’s guarantees applicable to expulsion since it is difficult to see how a collective and
thus summary expulsion can be effectively avoided if an individual interview is not required
under Article 4 of Protocol 4621.
In sum, while European standards provide guarantees that are not to be found in other context
with regard to irregular migrant’s right to be heard, the CJUE and the ECtHR are taking a
restrictive approach from a human rights-based perspective, which has a direct impact on the
613
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way trafficking cases might be handled. If the right to be heard is interpreted and applied in a
restrictive way where it does not even guarantee the right to an individual interview in all
cases, it is difficult to see how trafficking victims intercepted in the street or at the border
might be provided with adequate conditions for them to reveal their situation, when
considering the complexities that surround victim identification and self-reporting as have been
examined in this study. Speedy return procedures frontally collide with human rights protection
in general and, in the context of the vulnerability they promote, constitute a particularly serious
obstacle to the identification of trafficking victims among irregularly staying migrants.
3.2.3.3.

The right to appeal a return decision

While several international instruments recognize the right to appeal against a return decision
to persons lawfully staying in the country622, the Convention on migrant workers extends it to
all migrants irrespective of their residence status, as follows:
Except where a final decision is pronounced by a judicial authority, the person concerned
shall have the right to submit the reason he or she should not be expelled and to have his or
her case reviewed by the competent authority, unless compelling reasons of national security
require otherwise. Pending such review, the person concerned shall have the right to seek a
stay of the decision of expulsion623.

In the same line, Article 13(1) of the Return directive provides for illegally staying migrants
subject to a return procedure the right to “appeal against or seek review of” decisions related to
return before “a competent judicial or administrative authority or a competent body composed
of members who are impartial and who enjoy safeguards of independence”. The ILC integrated
this right in its Draft articles on the expulsion of aliens, providing for the right to challenge an
expulsion decision except where compelling reasons of national security so require 624 .
However, States might decide not to apply this to irregular migrants who have stayed in the
country for a short duration.
The speedy deportation of irregular migrants and, among them, of potential trafficking victims
without giving them access to a remedy that includes the review of the decision is a sadly
recurrent practice. The Special Rapporteur on trafficking has denounced extremely worrying
practices of arrest and summary deportation of women and girls directly from the streets,
restaurants or bars taking place in the United Arab Emirates on a daily basis, without
identification process as to their possible trafficking victim status, without any risk-assessment
and following a detention of 24 to 36 hours in inhuman conditions (with up to 60 persons
cramped in a room) 625 . Practices of summary deportations in violation of due process
guarantees have also been reported in other countries626. The case law of the ECtHR that will
be referred to below provides additional examples of this practice in Europe.
European standards prohibit the return of irregular migrants without access to an effective
review of the return decision. This is clearly spelled out in the Return Directive, but is also
622
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required under the standards established in the context of the Council of Europe. On the one
hand, the Committee of Ministers’ Twenty Guidelines on Forced Return establish that
the subject of the removal order shall be afforded an effective remedy before a competent
authority or body composed of members who are impartial and who enjoy safeguards of
independence. The competent authority or body shall have the power to review the removal
order, including the possibility of temporarily suspending its execution627.

It further adds that the exercise of the remedy should have a suspensive effect when the
returnee has an arguable claim that he or she would be subjected to treatment amounting to
refoulement628. On the other hand, the ECtHR has consistently established - including in its
recent N.D. and N.T. v Spain case on the pushbacks at the Melilla checkpoints - that on the
basis of Article 13 ECHR read in conjunction with Article 4 of Protocol nº 4 ECHR migrants
in an irregular situation, even when intercepted at the border or in the high seas, have the right
to an effective remedy against an expulsion decision629, and that this remedy should have a
suspensive effect when there is a risk of refoulement630.
However, does the foregoing mean that beyond the European context, international law allows
to restrict access to a remedy against a forced return decision to migrants in a regular
administrative situation? It is argued that it is a fundamental right enshrined in the main human
rights treaties that any person has a right to an effective remedy against a violation of its
fundamental rights. Since expulsions inevitably have an impact on the person’s basic human
rights, it is argued that the same reasoning followed by the ECtHR on the basis of Article 13
ECHR should be adopted at the universal level. The Human Rights Committee has, however,
not taken that stand. In its General Comment nº 15, it holds that the guarantees of Article 13
ICCPR only apply when the legality of the stay is in dispute, while “illegal entrants and aliens
who have stayed longer than the law or their permits allow, in particular, are not covered by its
provisions”631. As already mentioned, the ILC Draft Articles have taken a similar stand, where
this right might be derogated from for irregular migrants.
In favour of a more protective stand, we can only refer to other decisions taken at the regional
level, in particular in the African context. In a case relating to mass expulsions of aliens from
the Angolan territory, the African Commission on Human and Peoples’ Rights ruled that
Article 7(1) of the ACHPR had been violated since the victims did not have the opportunity to
challenge their expulsion before the competent jurisdictions632, and added:
The Commission does not wish to call into question nor is it calling into question the right of
any State to take legal action against illegal immigrants and deport them to their countries of
origin, if the competent courts so decide. It is however of the view that it is unacceptable to
deport individuals without giving them the possibility to plead their case before the
627
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competent national courts as this is contrary to the spirit and letter of the Charter and
international law633.

Similar decisions were by the African Commission in a number of other cases relating to
summary deportation634.
Concerning the applicability of these due process guarantees to trafficking victims,
international bodies did not specifically address it. Their recommendations generally focus on
the duty to improve the identification of trafficking victims among irregular migrants in the
context of return procedures, in particular by providing for sufficient time for proper
assessments to be made, but fail to address specific procedural guarantees such as the right to
appeal a return decision.
3.2.4.

Need for a regulatory framework specific to trafficking victims’ return

In a context of such high risk and normative complexity, it is indeed alarming that many
countries lack a specific legal and policy framework for the removal of trafficking victims,
where the general and poorly human right-based framework applicable to the return of
irregular migrants applies635. The OSCE also highlighted the general lack of clear legislation
and policy for the return of trafficked persons across the OSCE region, where only a few States
have developed specific laws, policies or procedures636. Similarly, within the Commonwealth
of Independent States (CIS), the safe return of trafficking victims has been identified as one of
the areas where legislation needs to be improved637.
In that context, GRETA consistently urges States to adopt a clear legal and policy framework
for the return of trafficking victims, with due regard with their safety, dignity and protection638.
A general referral to the international protection framework is not deemed sufficient: in line
with the OHCHR and OSCE Principles, GRETA requires that States adopt a legal and policy
framework that specifically regulates the return of trafficked persons in line with the
Convention.
UN Agencies have similarly called upon EU States to include in their internal laws provisions
on the safe return of victims of trafficking and specifically on the establishment of pre-return
risk assessments when transposing the Trafficking Directive639. This is indeed an important
recommendation, which should extend beyond the EU context. The EU Group of Experts’
recommendations go in the same direction, and provide detailed advice on what the content of
trafficking victims return procedures should be. Calling upon States to lay down such
procedure in protocols for the return of trafficked persons that should be used by all competent
State agencies in close partnership with NGOs, IOs and, where applicable, embassies and
consulates, the Expert Group recommends that such procedures should at least address the
following issues:
-

the prompt return of the person on her/his wish;
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-

information to the trafficked person on the applicable procedures;
information on the laws that are relevant to trafficked persons in her/his home country
and the available immediate and long term social assistance programmes;
a risk assessment regarding the safety and well-being of the trafficked person and
her/his children and family members during and after return;
protection of the privacy of the trafficked person;
confidentiality of any information relating to the person being trafficked;
guarantees that no reference to the status of the person as being trafficked is made in
any document related to her/his return (such as stamps in passports);
the arrangement of proper identity documents; and
arrangement for basic necessities during travel640.

Two sets of guarantees appear to be missing from this list. First, procedural safeguards relating
to trafficking victims’ right to be heard, to have legal assistance and representation during the
return procedure and to have the return decision reviewed by an independent body should be
set out in national law. Second, when the return is deemed to be safe, international cooperation
mechanisms must be established and implemented between both governmental bodies and nongovernmental organizations in order to ensure an assisted return aimed at avoid revictimization and promoting the person’s reintegration. While the latter requirement is specific
to the anti-trafficking normative framework, the former is not. A human rights-based approach
certainly requires a significant change of perspective in return procedures as such. In that
context, procedural safeguards should be included not only in anti-trafficking internal
frameworks but also in those regulating the forced return of irregular migrants, since the lack
of guarantees in these procedures allows trafficking victims to go unidentified or, even when
identified, to be returned without a proper assessment of their particular circumstances and of
the risks they face upon return.

4.

Conclusion on the right to remain and a safe repatriation

4.1. Residence Permits
Of all victim protection aspects examined in this study, the right to stay is certainly the one that
has incorporated a human rights-based perspective to a lesser extent. The criminal law and
immigration control focus clearly predominate the entire field, from the granting of residence
permits until the access to refugee status and the handling of returns. As far as the granting of
residence permits linked to the particular situation of trafficking victims is concerned, human
rights-based instruments have introduced some advances. However, these remain clearly
insufficient in order to comply with both the substantive and procedural aspects of a human
rights-based approach. The only protection aspect that appears to be consolidated is the
recognition that such permits shall be granted when a victim agrees to participate in criminal
proceedings against traffickers, which is certainly an important entitlement in terms of victims’
rights. However, victims’ entitlements practically stop there. Other grounds for the granting of
residence permits have only been partially or not at all integrated in relevant instruments. Also,
procedural guarantees in terms of victims’ participation and States’ accountability mechanisms
that guarantee transparency in decision-making processes and access to remedies are not at all
considered.
The granting of permits for “personal reasons” or for the participation in proceedings where the
victim pursues remedies for the abuses suffered are only partially consolidated. They have
been introduced to a limited extent: only in some instruments and, generally, in non-binding
640
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terms. In addition, the concept of personal situation is not defined, which leave a too wide
margin of discretion to States and allows for very different levels of protection being granted to
trafficking victims depending on the State where they find themselves.
In this context, the position taken by the vast majority of international bodies in favour of
recognising victims’ personal situation or, with less emphasis, their participation in
proceedings to access appropriate remedies as additional grounds on the basis of which victims
should be entitled to the granting of permits is a positive development. The way international
bodies at both universal and European level are interpreting victims’ entitlements to protection,
assistance and remedies under a human rights-based approach is pushing for a greater
recognition of these grounds, and will hopefully contribute to their consolidation and,
eventually, their incorporation in future instruments or amendments to the current ones. More
specifically, international bodies are contributing to shedding light on the specific situations
and grounds that should warrant the granting of a permit, which can essentially be classified in
two categories: the particular risks victims may face upon return, and the consideration of
permits and the assistance linked to it as a form of remedy for the harm suffered.
As far as the types of risks to be considered relevant for the granting of a residence permit are
concerned, relevant bodies have mainly pointed to the risk of re-trafficking, of reprisals, of
social exclusion and of serious human rights violations upon return. Of course, some if not
most of these grounds may also constitute grounds for the granting of asylum or other forms of
international protection. The question arises of whether these grounds should only or
preferably be considered in the context of asylum procedures or whether they might also be
usefully considered under the residence permits procedures. Potential advantages of
considering these claims in the context of trafficking residence permits procedures might be the
benefit of a potentially swifter procedure in contexts where national asylum systems are
frequently overloaded, and the dedicated expertise these procedures should ideally develop.
The opportunity to use residence permits as a complementary system to the asylum procedure
should indeed be considered, but only provided that a number of conditions are met.
First, access to asylum procedure should equally be guaranteed: the fact of being in a
procedure for the granting of a residence permit or of having already been granted such a
permit should never constitute an obstacle to exercising the fundamental right to seek asylum.
However, it should also be considered that in a context where the system of residence permits
would properly address trafficking victims’ protection needs, claims for asylum based on
trafficking-related grounds of persecution might be significantly reduced. Secondly, the
residence permits’ system should provide sufficient guarantees in terms of substantive and
procedural guarantees. On the one hand, the body in charge of granting such permits should
have a sufficiently broad composition, which reflects specialized expertise from different areas
such as law enforcement, social services, international protection and human trafficking. It
should also operate based on clear rules that establish, in full transparency, the grounds that
should warrant the granting of such permits, in order to avoid unpredictability and
arbitrariness. On the other hand, procedural safeguards should be established, in terms of the
victim’s right to be heard, to provide documentation in support of her/his claim, to have access
to legal assistance and representation and to appeal a negative decision before an independent
body.
And third, if such competent and transparent system is not established, the duty to consider
trafficking victims’ claims to remain in the State of destination due to the aforementioned risks
should be considered under the asylum procedure. If States choose that second option, all
requirements set out in the previous paragraph should apply to these procedures. While due
process guarantees tend to be more commonly established in the context of asylum
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determination procedures, what might more often be missing is a sound knowledge of risks and
persecution grounds related to the specific situation of trafficking victims, as will be discussed
further below.
However, personal situations of victims that may warrant the granting of a residence permit are
not exclusively related to the risks they face upon return, the area where they might overlap
with asylum claims. We have referred to a second category of grounds. Social protection and
reintegration needs or entitlements are increasingly being considered by international bodies
and scholarly literature as valid grounds for the granting of permits, where this concept is
already reflected in the practice of some States. Under that model, residence permits are
conceived as remedies per se, where the permit and the assistance and reintegration that go
with it are understood as a remedy the person is entitled to in light of the serious nature of the
harm suffered and the consequences in terms of vulnerability this harm is still causing to
her/him.
This category of grounds may be understood as falling under the “personal situation” ground
or, alternatively, as a separate category. Either ways, the main obstacle lies in the fact that their
recognition under current instruments is poor to non-existent. They might only be subsumed
under the “personal situation” ground established in the European Trafficking Convention,
with the shortcomings we have already referred to: this clause is optional and vague, no
entitlements stem from it and the consideration of these grounds is entirely left to the discretion
of States. It is held that, under a human-rights based approach, the granting of residence
permits based on the personal grounds we have referred to above deserve greater recognition.
In sum, while the introduction of the “personal situation” ground is undeniably a step in the
good direction, such step is too cautious in comparison with the seriousness of the challenges it
is called upon to address. Therefore, two improvements are suggested de lege ferenda. First,
the possibility of granting residence permits based on the “personal situation” of the victim of
trafficking cannot remain optional: human rights-based instruments shall make it binding for
States to provide for that possibility in their internal legal and administrative framework. And
secondly, these instruments should spell out the grounds that States should consider when
granting these permits, where both risk-related and assistance and reintegration-related grounds
should ideally be included.
Finally, the risk of a potentially massive number of persons requesting such permits, including
a significant part of abusive requests, should not be used as a reason to refrain from broadening
the grounds on the basis of which permits may be granted, for essentially two reasons. First,
there is no reason to believe that the State lacks the capacity to put in place a system whereby
requests are thoroughly assessed and abuses prevented. The same argument could have been
made for rejecting asylum procedures as a whole. On the contrary, there is no reason to believe
that residence permits procedures cannot be conceived in a way that allows detecting abuses in
the same way asylum procedures do. Second, as far as the non-abusive part of the claims is
concerned, these claims would anyway end-up being channeled through the asylum system.
Either ways, persons with valid entitlements to remain based on the serious nature of the
abuses they have been subjected to should, either through the residence permit or the asylum
system, have their claims in terms of human rights protection recognized, if international
human rights law and the rule of law are there to be applied. In this context, a number of
conclusions on the challenges the asylum system faces when providing essential protection to
trafficking victims follows.
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4.2. International protection
Asylum for trafficking victims is an area where standards are generally not consolidated. It is
held that the way international refugee law applies to trafficking situations is not sufficiently
clear nor well guaranteed in practice because human rights-based anti-trafficking instruments
address duties and entitlements in this area to a very limited extent. However, they have
brought about some improvements. The Palermo Protocol’s general savings clause has evolved
into a more specific provision which clarifies that the fact of being a victim of trafficking
and/or of having been granted a residence permit as a trafficking victim cannot preclude the
right to seek and enjoy asylum. This entitlement for trafficking victims to seek asylum
notwithstanding their trafficking status can be considered as reasonably integrated into
international instruments, where international bodies have also consistently asserted States’
duty to guarantee such right. This is certainly an important advance.
However, other important aspects are only partially or not at all reflected in relevant
instruments and/or in the interpretations of these instruments developed by relevant monitoring
bodies. The fact that States must ensure appropriate access to asylum procedures for trafficking
victims and establish a referral system from trafficking identification procedures to asylum
systems to that effect is only reflected in the Trafficking Principles and Guidelines. However,
the fact that UN and European bodies have consistently insisted on this aspect, considering it
an essential requirement for victims to exercise their right to asylum in practice, points to a
progressive consolidation of this duty as a key component of a human rights-based approach to
trafficking.
Again, we shall point to the fact that the human rights-based approach requires interventions of
both a regulatory and operational nature. The recognition of a right in the corresponding legal
framework is therefore an essential but insufficient step. The approach requires not only the
identification of entitlements and the formal recognition of rights, but also the establishment of
mechanisms that make the enjoyment of this right operational and effective. The principles of
non-discrimination, participation and accountability and the focus on empowerment and
capacity-building are there to require that effective mechanisms are put in place in order to
guarantee victims indiscriminate and effective empowerment and access to rights and services.
Therefore, informing a victim of her/his right to claim asylum is essential but insufficient:
concrete mechanisms need to be established and made readily available so that persons who
find themselves in a particularly vulnerable situation are not left alone to exercise that right but
effectively empowered to do so through the use of easily accessible mechanisms established to
that effect.
Finally, other important aspects in order to guarantee trafficking victims effective access to
asylum are not at all addressed in relevant anti-trafficking instruments. The right not to lose
access to specialized protection and assistance services in case of referral into the asylum
system require an explicit recognition in international instruments but also more attention by
international bodies. Although State practice reveals that in a number of States victims
experience problem in accessing trafficking related-entitlements when filing an asylum claim,
only European bodies have drawn the attention of States to this issue, and in particular GRETA
whose focus on this aspect may contribute to the emergence of a new standard in the
framework of the human rights-based approach to trafficking.
Another key aspect is the recognition in law and policy documents of the grounds of
persecution that are relevant to trafficking. While relevant international anti-trafficking
instruments do not refer to that aspect, we can affirm that the recognition of trafficking-related
persecution grounds has gone a long way in the last decade. UNHCR has been a key actor in
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the process of establishing bridges between the asylum and human trafficking systems,
clarifying under which circumstances they interact and what the consequences in terms of
asylum protection for trafficking and potential trafficking victims are. The increasing reference
to UNHCR’s Guidelines on trafficking victims by UN human rights bodies (in particular the
CRC and CEDAW) and regional anti-trafficking bodies has significantly contributed to the
consolidation of the understanding of the trafficking-related risks of persecution and how they
fall under the international definition of refugee. These bodies have also contributed to a
greater recognition of the need to fully integrate a gender- and child-friendly approach both in
the interpretation of situations and risks and in the procedural aspects of refugee determination
processes where trafficking situations are concerned. They have also insisted on empowerment
through a participatory approach, whereby women are to be interviewed separately from their
husbands and have their own asylum claim registered, where their direct and autonomous
participation in the asylum determination process should be guaranteed.
Turning to what is missing to guarantee an effective human right-based approach to asylum
determination in trafficking-related cases, we will point to a number of weak areas where
developments are required. First of all, in relation to whether the current understanding of the
interlinkages between trafficking and refugee protection cover the range of victims in need of
protection. The stereotyped vision of trafficked persons as “young, uneducated and victimized
women” reflects a lack of understanding of the complex and multifaceted character of human
trafficking, leaving a high number of victims out of reach. This includes not only a high
percentage of women who do not fit into the mentioned profile, but also trafficked men. At
times where men’s trafficking is at the rise, the lack of attention and understanding of this
phenomenon by asylum authorities and tribunals is an additional concern641. Indeed, a narrow
interpretation of the concept of membership of a particular social group and a general lack of
understanding of what constitutes human trafficking still prevail. Therefore, the current criteria
for establishing trafficked persons’ membership of a particular social group are still not
sufficiently consolidated in international law and, in addition, only address a limited share of
the victim: young women trafficked into sexual exploitation.
Turning to the question of whether international bodies properly address this issue, we need to
point to the fact that jurisprudential developments have been significant at the national level
but continue to be extremely weak at the international level. The HRC’s pronouncement in the
Osayi Omo-Amenaghawon case is the only decision taken by an international body on a State’s
failure to grant international protection to a person based on trafficking-related risks, while the
ECtHR has - controversially – either struck out or declared inadmissible all cases of this kind it
has been called upon to resolve. It is hoped international tribunals and bodies will begin to
engage with this topic, bringing much needed clarity on States’ duties in this area in a context
where national case laws lack uniformity. Some jurisdictions simply deny relevance to
trafficking-related persecution grounds, and in context where trafficked persons are found to be
victims of persecution, the criteria used to establish whether they are members of a particular
social groups lack consistency, producing a sense of unpredictability, arbitrariness and lack of
legal certainty. Finally, the advances that have been achieved in this area should ideally be
consolidated through their integration in any future human rights-based anti-trafficking
instrument.
4.3. Repatriation
The silence or the lack of detailed provisions on the risks faced by victims in their home
countries and the conditions under which the right not to be returned should be guaranteed is
641
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probably the most important weakness of the current international anti-trafficking instruments
that purport to take a human rights-based approach. While important progress has been made in
a number of areas, States’ reluctance to seriously engage with the issue of long term protection
for trafficking victims facing serious risks if sent back to their countries is not viable nor
justifiable anymore. First and foremost because it makes them accomplices in the violation of
the most fundamental human rights – such as the prohibition of torture, trafficking, forced
labour or servitude – and, secondly, because the lack of guarantee in this area generates a lack
of cooperation by victims and therefore continues to seriously jeopardize any meaningful
progress in the repression and prosecution of this crime.
As opposed to the Palermo Protocol and the European Trafficking Convention that very
generally focus on a safe return, the provisions of the Trafficking Principles and Guidelines
reveal a stronger focus on alternative solutions to repatriation and on the risks to which victims
might be exposed to upon return. This is coherent with a victim-centred approach focused on
fulfilling victims’ rights to a safe and dignified life, either in their country of origin, where this
appears to be possible, or alternatively in the country of destination. Another positive aspect of
the Trafficking Principles and Guidelines from the perspective of participation is the
requirement that children be consulted and their views be given due consideration in relation to
any decision that affects their return or their stay in the destination county. However, the lack
of focus on the participation of adult victims in the risk assessment and decision-making
processes on their repatriation is striking. Similarly, we point with concern at to the lack of
reference to the need for international governmental cooperation in ensuring an assisted return
that prevents re-victimization through reintegration, where a significant share of the
responsibility has been shifted to NGOs.
This being said, the contribution of international bodies has been instrumental in incorporating
in the concept of human right-based approach to trafficking a number of aspects that are at
present not adequately reflected in relevant instruments. In relation to the need for a preremoval risk assessment, international bodies have gone beyond what is provided for in
international instruments and consider that both in voluntary and forced return procedures, and
for both adults and children, a risk assessment has to be carried out before any return decision
can be made. This is a particularly positive contribution towards the strengthening of a
standard that we consider essential under a human rights-based approach but that is, despite its
importance, still not appropriately reflected in the most advanced international anti-trafficking
instruments.
International bodies also consistently refer to the need to promote victims’ effective
reintegration in the country of origin as a key element to make the return effectively safe. To
that effect, all agree that stronger cooperation is required between States, and that specific
intergovernmental cooperation project should be established in cooperation with nongovernmental organizations.
Finally, where both instruments and international bodies pronouncements are to be considered
weak is in relation to the procedural guarantees that should be fulfilled in order for the
decision-making process related to a possible repatriation to comply with at least minimum
human rights standards. In line not only with the principles of defence and good
administration, but also with the fundamental principle of participation, the right of any
trafficking victim to be effectively heard before any decision on his or her return is taken is to
be considered an important aspect of a human rights-based approach to human trafficking. The
same applies to the right to legal counselling and representation and the right to appeal a return
decision. Such standards are absent from anti-trafficking instruments and international bodies
pronouncements and, worryingly, not even properly addressed in the context of general return
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procedures for irregularly staying migrants. This is certainly one of the areas where a human
rights-based approach is most seriously lacking and significant improvements are required.
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CONCLUSIONS

1. A systematization of the theoretical framework underpinning the human rights-based
approach to trafficking
While the human rights-based approach to trafficking is widely referred to in international fora
and in scholarly literature, the theoretical foundations of this concept have not been the subject
of an in-depth analysis. One of the main outcomes of this study is its contribution towards
reaching a clearer understanding of what this notion means and entails, in particular with respect
to the identification of its constituent elements and what each of them requires.
The detailed analysis of instruments and pronouncements carried out in Part I of this study
allows us to reach the following conclusions. First, the three elements framework of a human
rights-based approach as reflected in the 2003 UN Common Understanding on development
cooperation is also at the core of the human rights-based approach to human trafficking. While
the Commentary to the Trafficking Principles and Guidelines is the only document that openly
claims adherence to this 2003 Common Understanding, our analysis shows that other
instruments as well as the interpretation provided by relevant international bodies also assume its
core elements, directly or indirectly, and therefore confirm the validity of this threefold
framework in the area of trafficking. We can therefore establish that the human rights-based
approach to trafficking is founded on the following three main requirements:
1. Policies should identify all human rights at stake and focus on their realization, where the
latter takes precedence over other competing interests.
2. The core principles of universality, equality, participation and accountability guide all
responses in terms of both processes and outcomes.
3. The focus is on empowerment, on creating the conditions for all rights-holders to enjoy
and actively claim their rights but also for duty-bearers to comply with their duty to
realize the abovementioned rights and principles.
In that context, we suggest a definition of the concept of human rights-based approach that
incorporates these three elements and would apply indistinctively to trafficking and other areas,
as follows:
An approach that prioritizes the identification and realization of human rights entitlements in
any area of intervention of international law and focuses on applying the principles of
universality, equality, participation and accountability to both processes and outcomes as well
as on achieving the empowerment of rights-holders for them to enjoy and actively claim their
rights and of duty-bearers for them to comply with the said rights and principles.

Secondly, we examined in some more detail the way international instruments and bodies have
understood and incorporated the three core concepts of the approach in the area of trafficking.
This allows us to reach conclusions on what the general threefold theoretical framework
identified above actually means and requires when applied to human trafficking, what the
specificities of this approach are in the context of human trafficking. Our conclusions are
exposed in the table reproduced in Part I, Chapter IV1. We present these conclusions as a first
systematization of the main components of the human rights-based approach in the area of
1

See pp. 154-155.
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human trafficking. This systematization aims at providing a clear, structured and inclusive
description of this approach in a relatively condensed format.
Thirdly, this outcome is complemented by a more detailed description of the requirements that
may arise from each of the core elements of this approach. Indeed, we also present as an
additional outcome of this study a list of concrete measures that have been identified in
international instruments or international bodies’ pronouncements as required in order to comply
with different aspects of this approach2. We acknowledge, however, that not all measures
referred to under this section can be considered as consolidated. While most are, other may only
be considered as emerging in the current stage of development of international law in this area.
As a consequence, they reflect what an advanced version of a human rights-based approach to
trafficking would look like, according to current standards and practice.
In sum, we consider and hope that the identification we achieved in this study of, on the one
hand, the core elements of a human rights-based approach and, on the other hand, the more
specific aspects that are required under each of these core elements may substantially contribute
to enhancing the understanding of this approach in international law and, as a consequence,
foster constructive debates around its acceptance and practical implementation.
2. A progressive incorporation of human rights-based victim protection standards in antitrafficking instruments
It is argued that a process of progressive endorsement of the human rights-based approach to
trafficking is taking place in international law. The progresses achieved in the incorporation of
this approach in the international law of human trafficking in the last fifteen years are
undoubtedly significant when considering the effects this approach has had both on the content
of States’ obligations and on the interaction between different international law regimes, as will
be exposed in more detail under the next heading. However, this incorporation is still partial and
has still a long way to go to fully display its effects. First of all, this incorporation has achieved
considerable results primarily at the European level, while progresses at the universal level and
in other regional areas have been more limited. And secondly, an adequate incorporation of this
approach has been achieved only with regard to a limited range of protection aspects, whereas a
strong criminal law focus still dominates a significant number of other aspects that are key to
providing effective protection to victims.
Before turning to specific aspects of victim protection, we shall also draw conclusions on
whether any of the three main anti-trafficking instruments that have been examined in this
study comply with the requirements of a human rights-based approach to trafficking. Based on
the conclusions reached under each of the main aspects that conform an effective protection
strategy, we shall first of all conclude that none of the international instruments examined does
fully comply with the core elements of this approach. All of them show considerable
shortcomings. This being said, it appears from our analysis that the European Trafficking
Convention and the Trafficking Principles and Guidelines are the two instruments that are
closer to fulfilling the requirements of a human rights-based approach to the protection of
trafficking victims. They provide similar levels of compliance with this approach: however,
each of them shows strengths and weaknesses in different areas. For example, the European
Trafficking Convention is stronger on States’ duties to provide a recovery and reflection
period, to inform victims of their rights and to provide them with long-term assistance and
reintegration, while the Trafficking Principles and Guidelines provide better standards on
States’ duties to guarantee the non-punishment of trafficking victims, to protect them from
further harm and to protect them from an unsafe return.
2
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The assessment of the EU Trafficking Directive reveals that it shows a lower level of
compliance with the human rights-based approach compared with the other two instruments.
The EU Trafficking Directive, when considered jointly with the Victims and Residence
Permits Directives, includes a number of adequate standards, mainly with regard to victims’
protection and assistance aspects such as the non-coercion principle, the right to information,
the duty to provide victims with short-term assistance. However, EU law shows significant
weaknesses in relation to many other aspects, including the need for multi-stakeholders’
identification mechanisms, long-term assistance and reintegration, access to residence permits
and pre-return risk assessments.
We will now present our conclusions on the extent to which the human rights-based approach to
trafficking can be considered as consolidated, only partially consolidated, or, alternatively, not at
all consolidated in international law with reference to the different aspects of victim protection
that have been examined under Part II. The term “consolidated” is used to mean “incorporated in
the majority of relevant instruments and/or considered as required by a majority of international
bodies’ pronouncements”. Therefore, considering that the human rights-based approach to
trafficking is consolidated in relation to a particular aspect of victim protection means that the
main requirements of that approach are reflected in a sufficiently consistent manner in the way
that aspect is regulated in relevant instruments and/or interpreted by the main international
bodies.
2.1. Aspects where the human rights-based approach is consolidated
The analysis undertaken leads us to conclude that the aspects of trafficking victims’ protection
where the incorporation of a human rights-based approach can be considered as more
consolidated are the obligation to identify victims, the obligation to establish identification and
referral mechanisms at the national level that integrate a variety of governmental and nongovernmental stakeholders, the duty to protect all trafficking victims from further harm from –
principally – traffickers and their accomplices, the duty to provide victims with short-term
assistance and the duty to provide such assistance and protection on a consensual and informed
basis. As far as victims’ right to stay or to return safely is concerned, aspects that can be
considered as consolidated are the duty of States to grant a residence permit to victims who
agree to cooperate in judicial proceedings, the duty to ensure that the human trafficking
identification and assistance procedures also guarantee victims’ access to asylum procedures, the
duty of both the country of origin and destination to facilitate the voluntary return of trafficking
victims to their countries without undue delay, and the need to carry out a best interest
determination before taking any decision on the return of a child victim.
In relation to these most consolidated aspects of the human rights-based approach to trafficking,
one may wonder whether they might have acquired a customary status. From our perspective,
this is certainly not the case yet. The human rights-based instruments we have examined in this
study are clearly not declaring nor crystallizing customary norms. They might, however, be in
the process of generating customary law, through a process that is still on-going and far from
being completed. However, while solid elements point to the fact that this process is taking place
at the European level, with the manifestation of a consistent practice and opinio iuris through the
practically unanimous ratification and incorporation in national laws of the European Trafficking
Convention, this is still not the case at the universal level where, both at the national and
international level, many States still manifest a reluctance to adhere even to those aspects that
we have identified as the most consolidated.
2.2. Aspects where the human rights-based approach is partially consolidated
Other aspects are considered as being only partially consolidated, either because they have been
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incorporated in only some of the relevant instruments or because despite their lack of explicit
recognition, international bodies have referred to them as being required under a human rightsbased interpretation of relevant instruments. The following aspects should be subsumed under
this category: the duty to proactively identify victims, to adopt and make available to front-line
officers protocols and indicators to effectively build their capacities to identify and interview
victims, to apply a low threshold in both the first and the conclusive identification decision, to
respect victim’s privacy, to offer a recovery and reflection period, to grant residence permits for
personal reasons or for the victim’s participation in proceedings where s/he pursues remedies for
the harm suffered, to establish a referral system from trafficking identification and assistance
procedures to asylum systems, to carry out a risk assessment before deciding on the return of any
adult victim, to give due consideration to the child’s views in the context of any return procedure
affecting her/him, and to establish international governmental cooperation to ensure an assisted
return that avoids re-victimization and promotes reintegration. We shall also include in this
category the duty to provide long-term assistance aimed at victims’ reintegration not only in
countries of origin for victims who return but also in countries of destination for victims who are
allowed to stay, as it is established as a duty only in the European Trafficking Convention.
Moreover, the criteria that should guide the implementation of some of the abovementioned
duties are progressively emerging but require further consolidation. We are referring to the
criteria for establishing that trafficked persons are members of a particular social group or might
otherwise be entitled to asylum based on other grounds, and to the particular risks victims or
potential victims of trafficking are exposed to that shall be taken into consideration when
assessing whether a victim can be safely repatriated.
Finally, we argue that whereas the principles of non-conditionality and non-punishment may
appear to be relatively consolidated in the most advanced anti-trafficking instruments, they do in
fact still manifest important shortcomings. As has been shown in the analysis and conclusions
devoted to each of them, these principles highlight some of the most important contradictions to
be found in these instruments. While the non-punishment of victims for crimes they were forced
to commit should lie at the heart of any victim-centered approach to protection, most instruments
only provide for it in partial – only addressing non-prosecution – and non-binding terms. As far
as the non-conditionality principle is concerned, it is clearly spelled out as a key requirement but
the conditions for it to become operational are not guaranteed, since no realistic option is
provided for the victim to remain in the destination country when s/he is not able or willing to
cooperate in criminal proceedings. Therefore, protection and assistance are inevitably made
conditional upon the victim’s cooperation in criminal proceedings, except during the recovery
and reflection period. The latter can, however, be as short as 30 days and is still not fully
consolidated.
2.3. Aspects that have still not been addressed under a human rights-based approach
Lastly, we consider that a number of important elements of this approach are still to be
developed. Despite their lack of incorporation in relevant instruments and their poor
consideration by relevant international bodies, we claim that they are required under a human
rights-based approach to protection and propose their introduction de lege ferenda. We are
referring to the recognition that residence permits might in some cases constitute a remedy per
se to be granted for assistance and reintegration purposes, and to a number of other rightsholders entitlements, in particular the right to appeal negative identification decisions, the right
not to lose access to specialized protection and assistance services in case of referral into the
asylum system, as well as a number of due process guarantees in the context of return
procedures: the right to be heard, to legal counselling and representation and to appeal a return
decision. As can be noted, procedural guarantees in decision-making processes related to various
aspects of victim protection stand out as the weakest aspect in the current state of development
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of the human rights-based approach to trafficking. In this regard, we argue that the right to
appeal decisions on return, on identification and, we shall add, on the granting of residence
permits shall be integrated in anti-trafficking instruments for them to comply not only with
minimum human rights standards such as, for example, non-refoulement, but also to comply
with procedural requirements, in particular with the accountability principle.
2.4. An assessment of crosscutting principles
The human rights-based approach to trafficking reveals awareness that the way results are to be
achieved is as important as the result itself. Therefore, the international instruments we have
examined devote considerable attention to influencing the way national efforts should be
organized in order to achieve fair, participatory, non-discriminatory and transparent goals, as
opposed to simply achieving goals. For example, all human rights-based instruments refer, to a
lesser or greater extent, to the need to put in place adequate procedures for the identification of
victims that involve all stakeholders, both governmental and non-governmental, while nothing is
being said about it in the Palermo Protocol. They also provide for ample possibilities for nongovernmental organizations to participate in the design, implementation and evaluation of
policies, and to hold States accountable.
Have these principles been fully reflected in the area of trafficking victims’ protection? It is
argued that while their incorporation is already significant, they certainly need to be further
developed. This is particularly so for the principle of accountability, which we argue is the one
that displays the lowest level of incorporation. As far as non-discrimination is concerned, this
requirement is increasingly reflected in anti-trafficking instruments through repeated calls to
include gender and child-sensitive approaches in the design of policies as well as in their
implementation, in particular when identifying, interviewing and providing protection and
assistance to victims, including in the context of asylum procedures. In this context, we note,
however, that the particular vulnerabilities of irregular migrants would certainly require specific
attention, where specific approaches directed at the situation of this group should be integrated.
Also, opportunities for civil society participation are increasingly being recognized, even if they
need to be further consolidated through, for example, the recognition of a formal and fullyfledged role for specialized NGOs in victim identification procedures.
However, our conclusions point to accountability being the least consolidated crosscutting
principle. While some instruments addressed it more appropriately at the international level, for
instance with the establishment of an accountability mechanism such as GRETA, requirements
for the establishment of accountability mechanisms at the national level remain poor. For
example, the fact that the national rapporteur on trafficking to be established under EU law can
be a governmental body that lacks independence and is, in addition, not required to issue and
make publicly available at national level any report evaluating the State’s anti-trafficking
response is highly questionable. In relation to victim protection, it has been highlighted that the
procedural guarantees are extremely weak in relation to decision-making processes that affect
their fundamental rights. Most notably, no provision is made for their right to appeal decisions
concerning their identification as trafficking victim, the granting of a recovery and reflection
period or a residence permit or their repatriation. These are major shortcomings in terms of due
process, which foster arbitrariness, increase victims’ vulnerability and constitute major obstacles
to their empowerment. Where decisions denying trafficking victim status and ordering the
person’s expulsion can be adopted and executed by law enforcement officials without any
external control, the entire protection framework may easily lose any effective relevance. The
person is quickly expelled, and the protective framework is not applied. Procedural safeguards
are key to a human right-based approach because they are key to empower victims to effectively
exercise their rights and claim respect for the rule of law.
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In conclusion, achieving greater compliance with substantive standards requires a greater
incorporation of crosscutting methodological aspects such as participation and accountability,
where these principles are ultimately geared at empowering victims – the key transformative
change of a human rights and victim-centred approach – and at transforming power relations
through the establishment of more participative and transparent decision-making processes.
Indeed, empowerment lies at the heart of this approach. In order to achieve effective victim
protection, victims need to be empowered not only vis-à-vis traffickers but also vis-à-vis States.
Their vulnerability vis-à-vis these two actors is the key factor that allows exploitation into
trafficking to take place and to last, and prevents any meaningful access to protection.
3. The effects of the human rights-based approach in the area of trafficking victim
protection
3.1. Effects on the content of States’ obligations
3.1.1.

Clarifying the scope of States’ human rights obligations

An integrated human rights-based approach clarifies how standards that appear to be nonbinding under other regimes read in isolation, such as transnational criminal law or migration
law, are in fact binding under human rights law. For example, the Palermo Protocol provides
that assistance to trafficking victims in terms of access to basic health and housing services is
not mandatory. However, human rights law clarifies that access to these basic services is not a
mere option but a binding requirement under a number of human rights treaties. For example,
the CESCR has repeatedly established that the provision of adequate medical and social
assistance, including shelter, to victims of trafficking is required under the ICESCR. The HRC,
the CAT and the CRC have equally established the existence of that duty under the
corresponding treaties3.
In a fragmented legal landscape such as the human trafficking one at the universal level, some
States claim that they are not legally required to provide basic assistance to trafficking victim,
exclusively focusing on the Palermo Protocol. Of course, the fragmentation of norms across
what can be described as excessively isolated regimes ends up promoting lack of legal clarity
about the standards that regulate a particular phenomenon and, as a consequence, a lack of
proper implementation. The human rights-based approach to the protection of trafficking victims
as incorporated in the examined integrated instruments clarifies the scope of States’ human
rights obligations within other international law regimes, by providing an integrated regulation
where human rights requirements are clearly spelled out jointly with transnational criminal law
standards.
3.1.2.

From discretion to specificity: a move towards more operational standards

It is argued that another key added value of this approach lies in putting the emphasis not only in
the legal recognition of a right or duty, but also on the operational measures and safeguards that
are required to guarantee the fulfilment of these rights and duties in practice. The particular
relevance given under this approach to non-discrimination, participation, accountability,
empowerment and capacity-building responds to the idea that regulating the processes that will
allow reaching a goal is as essential as the proper identification and recognition of that goal in
law. For example, identifying and recognizing in law the right of every trafficking victim to
her/his privacy is essential but still insufficient. Under a human rights-based approach, setting
3
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out in law the mechanisms and procedural safeguards through which the enjoyment of that right
will be guaranteed, for example by prohibiting the disclosure of the identity of both child and
adult victims in the media but also in visas and other administrative documents, is equally
essential.
It has been repeatedly highlighted in the course of this study that the general nature of a number
of provisions ends up leaving a too wide margin of discretion to States, generating situations
where it is difficult for rights-holders to claim specific entitlements on that basis, or to hold
States accountable for lack of implementation. A human rights-based approach calls for more
detailed regulatory frameworks that adequately address operational mechanisms and procedural
guarantees: not only the what but also the how. For example, as opposed to the Palermo
Protocol’s general reference to trafficking victims’ right to seek asylum, the Trafficking
Principles and Guidelines require ensuring that procedures and processes are established for both
the receipt and the consideration of asylum claims from trafficked persons and that the
protection of trafficking victims from summary deportation or return in case these would
represent a significant security risk is established in anti-trafficking legislation4. Similarly, as
opposed to the silence of the Palermo Protocol on States’ identification duties, the European
Trafficking Convention places specific obligations on States in this area, which include the duty
to train competent authorities adequately, to adopt legal and other measures necessary to identify
victims, to collaborate with other States and relevant support organizations in the identification
process, to guarantee non-removal and assistance to all suspected victims until the identifications
process has been finalized and to establish identification procedures that take into account the
special situation of women and child victims5.
Finally, we argue that the relevance this approach gives to the work of independent monitoring
bodies contributes to fulfil this criterion. In addition to detailed legal rules, specificity and
adaptability to evolving circumstances will also be achieved through the monitoring and
interpretation work of independent expert-based monitoring bodies. Their role in providing
detailed guidance on the implementation of standards through both periodic reviews and
individual complaint mechanisms contributes to the goal of further specifying standards and
reducing the margin of discretion States enjoy.
3.1.3.
3.1.3.1.

Broadening victim protection and State responsibility
Horizontally: from one P to three Ps through a victim-centred approach

The application of a human rights-based approach to anti-trafficking instruments resulted in a
broadening of the scope of States’ obligations. While under instruments that take a strictly
criminal law approach the responsibility for trafficking lies with the perpetrators and States’
obligations are limited to the duty to prosecute and punish traffickers, the human rights-based
approach significantly extends the scope of the States’ obligations in play. The responsibility for
the abuses victims are subjected to in the course of trafficking is primarily understood as lying
with the State, where State inaction in the area of prevention and victim protection is identified
as key in allowing trafficking to happen in the first place and to last.
The human rights-based approach has therefore brought about an entirely new range of
entitlements for rights-holders and of obligations for duty-bearers in the area of victim
protection. Even more so, it has brought in the same idea that victims and potential victims of
trafficking hold rights to protection and assistance under the international law of human
trafficking. In addition, this approach goes a step further by establishing that a victim-centred
4
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approach is required. This entails not only that human rights entitlements are to be recognized by
States, but also that they are to be given priority where conflicting interests are at stake. In terms
of victim protection, the human rights-based approach brings not only a change but a
fundamental inversion of the perspective: where protection was irrelevant, it now becomes the
priority.
This being said, is this inversion of the perspective, this priority to be given to the protection of
victims sufficiently reflected in relevant instruments? Certainly, a number of victim protection
entitlements have been recognized, and some mechanisms aimed at their practical realization
have been established, such as the national referral mechanisms and the recovery and reflection
period. The broadening of victim protection is therefore unquestionable. The difference between
the situation of a victim fifteen years ago and today is real in countries that have integrated a
human rights-based framework. However, our conclusions on the aspects that are more or less
consolidated under this approach have shown that this switch of perspective is still far from
being complete and requires significant developments. This being said, an effective expansion of
trafficking victims’ rights and States’ corresponding duties in the area of protection has taken
place and the potential for a properly implemented human rights-based approach to further
broaden such protection is indisputable.
3.1.3.2.

Vertically: from the individual/superficial to the systemic/root causes

This study also highlights that the human rights-based approach requires a much deeper analysis
of and response to the underlying causes of human rights violations that make individuals
vulnerable to entering the trafficking cycle and that force them to remain in an exploitative
situation. This approach requires the identification not only of the immediate but also of the
underlying and systemic causes of human rights violations that generate vulnerability to
trafficking. This represents a significant departure from the criminal law approach that focuses
on the criminal conduct of identified individuals vis-à-vis their victims, but is by its very nature
not aimed at identifying and addressing the profound and systemic aspects of trafficking victims’
protection needs.
In the area of identification, for example, we concluded that a human rights-based approach to
trafficking requires a proactive and preventive approach whereby the State response should
intervene at the earliest possible stage. As opposed to reacting to individual situations that come
to their attention, States are called upon to proactively monitor labour sectors that are
particularly exploitative in order to identify and protect trafficking victim at an early stage. The
need for such proactive and more systemic approach to identification has been recognized by the
ECtHR in Rantsev and, although to a lesser extent, in Chowdury. This approach also applies
beyond identification. A systemic approach to protection should address issues such as the
extremely limited access to residence permits or the still widespread practice of criminalizing or
summarily deporting victims as structural causes that impede an effective protection of victims
and sustain that condition of vulnerability that enables traffickers to continue to exploit them.
This systemic approach to protection that looks at the deep and underlying causes is, from a
human rights-based perspective, the only one that offers a real potential to considerably expand
victim protection.
3.1.3.3.
Bottom-up and top-down processes as key elements for the empowerment of nongovernmental actors
Finally, victim protection is enhanced by the establishment of procedural requirements which
aim at guaranteeing that bottom-up participatory processes and top-down accountability
mechanisms are established. In relation to the former, Young conveniently asks “what legal
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framework exists, or should exist, for regime interaction to reflect the views of those affected by
international law?”6. I argue that the human rights-based approach provides the best answer to
this question. As opposed to leaving all stages of policy making in the hands of States, the
participatory requirements inherent to the human rights-based approach to victim protection
bring in more transparency, diversity in the approaches, consideration for rights-holders
necessities and a greater sense of ownership of public policies. To the extent that they better
reflect the needs of rights-holders, policies that respond to participatory approaches will be more
effective and more protective.
Secondly, a human rights-based approach to victim protection promotes State accountability,
through constant monitoring by human rights, independent and/or judicial bodies at national,
regional and international level. In addition to general policy monitoring mechanisms that allow
States to be accountable of their efforts before the society at large, accountability also requires
the establishment of mechanisms whereby States are accountable for the adequacy and fairness
of the decisions they take that affect particular individuals. Provision for specific safeguards in
this regard are essential to prevent arbitrariness and flagrant denial of rights, and thus to ensure
that protection will be provided as opposed to remaining a mere statement of principle. While
one may argue that general guarantees applicable under the rule of law may adequately address
trafficking victims’ entitlements in terms of basic due process guarantee, it has been seen that
trafficking victims tend to find themselves in an irregular situation. Since this administrative
status is in todays’ national and international contexts the single condition that allows States to
remove the concerned individuals from the protection of law, we reiterate that the accountability
principle properly conceived and implemented significantly expands protection when requiring
the establishment of specific due process guarantees for trafficking victims.
3.2. Effects on the interaction between different regimes: towards integration?
3.2.1.

In relation to the elaboration of norms

It has been rightly highlighted that regime interaction is not only about international tribunals or
bodies that seek to interpret conflicting provisions but also about the way norms and policies that
are relevant to different regimes are elaborated7. In this context, an instrument like the European
Trafficking Convention was elaborated following a model where different bodies of
international law converge with the intention of avoiding the existence of conflicting regimes
that fragmentation frequently entails and to create a coordinated and convergent international
legal framework. On a subject-matter like human trafficking that requires regulatory
interventions by both the criminal and the human rights law regimes, this convention shows how
the integration between two considerably different bodies of international law is not only
possible but also mutually beneficial. While these two regimes had proved ineffective when
dealing separately with this phenomenon over many decades, practice has demonstrated that
unprecedented progress has been made in the last ten to fifteen years in the protection of
trafficking victims and the fight against this phenomenon due to the newly established
interaction between these two regimes.
In the field of human trafficking, these two distinct branches are certainly complementary and
mutually reinforcing. They are complementary, where human rights law brings the victimcentered approach and the attention to human rights concerns, and criminal law provides the
teeth, i.e. the effective operational tool, to fight the crime-related aspects of this phenomenon.
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But they are also mutually reinforcing, since effective human rights protection enables victims to
meaningfully contribute to judicial investigations and prosecutions, while effective criminal
action has a positive impact on human rights protection in terms of, inter alia, prevention and
victims’ access to redress. The integration carried out in the European Trafficking Convention
under the umbrella of a human rights-based approach has preserved the wide range of criminal
law strategies and measures while integrating human rights objectives and safeguards, bringing
all of these elements together in a single treaty. Convergence is therefore not limited to
substance, but also concerns the format: norms are jointly negotiated and elaborated, which
provides a unique opportunity to avoid contradictory regimes ab initio. Also, a human rightsbased approach brings in a participatory approach to the elaboration of norms. Nongovernmental actors are integrated in the process of treaty negotiation, which constitutes a
significant variation in the way international law norms are elaborated8.
Of course, implementing that approach in practice might not always be easy. States may be
reluctant to give up spaces traditionally ascribed to a certain field for the benefit of another, as
the regulation of the protection of trafficking victims demonstrates. Even if States have agreed
that certain aspects of trafficking victim protection had to be regulated by human rights norms
accepting a certain retraction of criminal law interests – for example accepting that a recovery
and reflection period requires postponing victim interrogation to a later stage – we have
highlighted the extent to which a proper balance between the interest of these two regimes has
still not been achieved even in the most advanced human right-based instruments. However, a
new legal approach to head down this route has been taken.
Finally, the human rights-based approach is not neutral about the leading principles under the
umbrella of which integration should take place: in case of conflict, human rights concerns
should prevail as they embody the highest values of our democratic societies and should
therefore operate as overarching and unifying principles. Even if this might still not often be the
case, support for a human rights-based approach may contribute to strengthening the idea that
human rights should come first, that in any process of integration within international law, the
different regimes should accept the overarching requirement that fundamental human rights
cannot be side-lined.
3.2.2.

In relation to the interpretation and monitoring of norms

The European Trafficking Convention is again brought as an example of a successful integration
under the guidance of a human rights-based approach. The integrated mechanism established
under that treaty, GRETA, brings considerable added value to the interpretation and monitoring
of international provisions when compared to the corresponding fragmented scenario of
mechanisms at the UN level. These are the main added values a mechanism like GRETA brings
to the interpretation and monitoring of an integrated regime:
a)
Integrated and unified guidance: at the UN level, a vast array of UN bodies, some
specialized in trafficking and others not, provide a variety of interpretations which may result in
contradictory interpretations but whose overall message is, above all, difficult to access due to
its highly fragmented character. For its part, GRETA’s guidance is integrated and unified in one
body with a mixed representation from the two concerned regimes that provides easily
accessible, specialized and non-contradictory guidance.
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b)
Expert-based guidance: GRETA is a non-governmental expert-based mechanism. From
this perspective, it is very similar to UN human rights bodies. The approach consisting in having
an expert-based body monitoring a particular treaty moves away from the international law
traditional concept according to which monitoring and interpretative guidance remain in the
hands of States. Generally, the monitoring of international law conventions is entrusted to a
conference of the parties, a strictly governmental body. Under human rights law, on the contrary,
we see how the monitoring and interpretation of norms is largely entrusted to non-governmental
independent expert-based bodies, with a fundamental advantage: the enhanced quality of the
guidance provided due to the body’s independence and expertise. Undoubtedly, human rights
bodies carry out a much more thorough analysis of the degree of implementation of norms and
its effects compared to governmental bodies. This is clear when comparing the monitoring and
interpretative guidance provided, for example, by the different UN human rights bodies we have
referred to in the course of this study as opposed to the Conference of the Parties to UNTOC and
its Working Group on trafficking. Guidance provided by the latter is general and limited, while
the one provided by the former is specific, detailed and extensive.
c)
Participatory character: under traditional international monitoring mechanisms, inputs by
external entities are generally not allowed or limited. This is the case under the Palermo
Protocol, where civil society organizations can only participate in the plenary of the Conference
of the Parties but are not allowed to participate in or contribute to the work of the Working
Group on Trafficking, the body where guidance on trafficking issued is discussed and agreed
upon. The Working Group follows a purely state-centric approach. On the contrary, and in
accordance with a human rights-based approach, expert-based monitoring mechanisms also rely
on the expertise and grass-root experience of non-governmental entities who are systematically
involved in their work. In particular, they provide information and reports, participate in
consultations and organize in-site visits and interviews with victims, communities, lawyers and
other experts during country visits. These additional inputs allow these mechanisms to develop a
more comprehensive and realistic understanding of the problems they have to address, which
clearly has a positive impact on the quality of the monitoring and interpretative guidance they
provide.
Of course, the mentioned features do not necessarily mean that the work of these bodies has no
limitation. In the course of this study, we pointed to some shortcomings, which were either
related to the fact that their recommendations are excessively succinct – i.e. when an excessively
short and/or general recommendation fails to provide adequate guidance in relation to the
complexity of an identified problem –, or because of a lack of consistency in the guidance
provided to different countries in relation to similar situations. In light of the increased relevance
given to monitoring bodies under the human rights-based approach, and in accordance with the
accountability principles, it is suggested that the work of such bodies should also periodically be
assessed by external independent bodies in order to provide advice on how certain aspects of
their work might be enhanced.
In sum, we wish to conclude this point with a reflection on GRETA. GRETA provides an
example of a body that has been established in the context of a mixed integrated instrument,
where the features typical of human rights bodies have been transposed in a mixed inter-regimes
context. For the first time in international law, the monitoring and interpretation of transnational
criminal law provisions regulating human trafficking is entrusted to a non-governmental expertsbased body that undertakes thorough country-based assessments that allow for a meaningful
participation of non-governmental organizations. This is undoubtedly relevant from the
perspective of regime interaction. It may show how the human rights-based approach may
contribute to extend the establishment of expert-based participatory bodies in other areas of
international law.
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4. Potential effects beyond the area of human trafficking: a contribution towards
reducing fragmentation in international law?
We described in this study how the human rights-based approach to trafficking is suited to
achieve progressive integration between different legal regimes, in this case international human
rights law and transnational criminal law and, to a certain extent, international asylum and
labour law. In a context where solutions to the fragmentation of international law are being
sought, it is argued that the progressive integration achieved in the area of human trafficking
might suggest solutions to achieve similar results in other areas where regime fragmentation
poses serious challenges. Indeed, it is argued that the human rights-based approach provides a
conceptual and methodological framework that is well suited to achieve integrated legal
responses across different branches of law under the umbrella of human rights standards and
principles that act as a unifying factor. But why would an approach based on international
human rights law be best suited to perform this function as opposed to approaches based on
other branches of international law? Why wouldn’t we discuss the possibility to adopt a criminal
law approach, an environmental law approach or a trade law approach as a way to reduce
fragmentation? Indeed, it is argued that human rights law and its corresponding approach have at
least two characteristics that make it a suitable framework for the integration of different
international law regimes.
The first aspect is that a human rights-based approach shows the underlying linkages between
different fields of law, by requiring a deep and broad analysis of social phenomena aimed at
identify the root causes of various human rights abuses involved. A human rights-based
approach requires looking at the broader picture and building a response that integrates the
promotion of different rights pertaining to distinct fields. In the area of trafficking, for example,
a human rights-based approach requires addressing the way labour laws may promote
exploitation, migration policies create opportunities for organized crime, discriminatory laws
and practices in the education, health, commercial or tax sector generate gender vulnerabilities to
trafficking, or corruption in public administration and the judiciary perpetuates impunity for
traffickers. It thus provides a framework for developing a holistic and integrated response across
different branches of law that highlights the linkages between human rights violations that are
relevant to each of these fields.
As described by the Special Rapporteur on trafficking, “by requiring a human rights-based
approach, due diligence enables States to apply all their international obligations in ways that
encourage less compartmentalization and more holistic approaches”9. In terms of coherence of
the overall international law system, the advantage is that it establishes bridges between different
branches of law and finds a common language and strategy to address problems that tend to have
ramifications in several of these fields.
The second aspect relates to human rights as embodying the fundamental values of the human
beings and of our democratic societies. In that context, the debate is closely related to the place
of international human rights law within general international law and the debate on
international constitutionalism10. In domestic legal systems, human rights have a higher rank and
are usually embodied in constitutions. At the regional level, the ECtHR consistently considers
9
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that CoE member states’ obligations under the ECHR prevail over other international treaty
obligations, in light of the “peremptory character”11 of the guarantees set out in the Convention,
also referred to as a “constitutional instrument of European public order”.12 However, at the
universal level, the recognition of the particular importance and superior status of human rights
law has not yet been achieved. Only a very limited sub-set of human rights have been recognized
as having jus cogens and therefore higher status.
There is undoubtedly something inherently constitutional in the very nature and subject-matter
of international human rights law, in that its primary function is, as it is for human rights law at
the national level, to specify limits on what governments can lawfully do to people within their
jurisdictions. But this seems to be exactly where the problem lies. To put individual rights at the
centre of the international legal system would be a recognition of the shift from the “private law”
model of international law, which exclusively regulates horizontal relations among states based
on reciprocity and state interests, to the “public law” model that also regulates vertical relations
between states and individuals, where the interests of individuals and communities become
central. In other words, a shift of international law from a contractual to a constitutional
paradigm13.
It is most likely that the international relations between the State and individuals will continue to
evolve in the direction of an increasing interaction and that the latter will transfer to the
international scene the democratic claims they have domestically in terms of greater
participation and accountability. In that context, the normative framework that is called upon to
regulate international relations must be capable of addressing these claims and provide a sense
of ownership and respect for individuals and democratic values that is essential for the survival
of any society. The ECHR system has placed fundamental rights at the top of the European legal
order, empowering individuals to hold states accountable for their inability to fulfil their citizens'
rights when accountability mechanisms fail at the national level. The human rights and
democratic deficit of the EU was long invoked to discredit its legitimacy: the Charter of
Fundamental Rights was eventually adopted as a core element of legitimacy of the EU before its
citizens. The permanence and credibility of the international community and its body of law may
be put at great risk if a similar effort is not undertaken at the universal level, in order to put the
individual not only at the centre of the efforts to combat trafficking, as has been discussed in this
study, but more broadly at the centre of the general international legal order, consecrating the
move from a “state-centred” to a “human-centred” system.
In a study on the impact of international human rights law on general international law, the
International Law Association rightly points to the fact that the permeation of international
human rights law through general international law constitutes a quiet revolution which
invariably targets international law’s most “statist” features14. Criticizing the International Law
Commission conservative view that regards the solutions offered by the Vienna Convention on
the law of treaties as the answer to any difficulty arising from international law fragmentation,
the study concludes that human rights may be the ultimate unifying factor contributing to the
coherence of international law15. We agree with this view. It has similarly been argued that
international law should promote the “gradual formation of a world community based on a core
of universal values”16. Indeed, we consider it a priority that the solution to the
11
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compartmentalization of international law goes in the direction of its humanization, by granting
human rights a guiding role that will preserve not only its coherence but also its legitimacy in the
eyes of present and future generations. We consider that the human rights-based approach may
provide a powerful tool to reach that goal.
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General Comment nº 14 on the right of the child to have his or her best interests taken as a
primary consideration, CRC/C/GC/14, 2013
Joint General Comment No. 3 of the Committee on the Protection of the Rights of All
Migrant Workers and Members of Their Families and No. 22 of the Committee on the
Rights of the Child on the general principles regarding the human rights of children in the
context of international migration, CMW/C/GC/3- CRC/C/GC/22, 2017
Committee on Torture:
General Comment nº 2: Implementation of Article 2 by States Parties, CAT/C/GC/2, 2008
Human Rights Committee:
General Comment nº 15: The position of aliens under the Covenant, 1986
General Comment nº 20: Article 7 (Prohibition of torture and cruel, inhuman or degrading
treatment or punishment), 1992
General Comment nº 27: Freedom of movement (Art. 12), CCPR/C/21/Rev.1/Add.9, 1,
1999
General Comment nº 28: Article 3 (The Equality between Men and Women),
CCPR/C/21/Rev.1/Add.10, 2000
General Comment nº 31: The Nature of the Legal Obligations Imposed on States Parties to
the Covenant, CCPR/C/21/Rev.1/Add.13, 2004
General Comment nº 35: Article 9 (Liberty and security of the person), CCPR/C/GC/35,
2014
Treaty bodies - Concluding Observations:
Committee on Economic, Social and Cultural Rights:
Concluding Observations on Thailand (2016), E/C.12/THA/CO/1-2,
Concluding Observations on Serbia (2014), E/C.12/SRB/CO/2,
Concluding Observations on Albania (2013), E/C.12/ALB/CO/2-3,
Concluding Observations on Turkmenistan (2011), E/C.12/TKM/CO/1
Concluding Observations on Belarus (2013), CERD/C/BLR/CO/18-19
Concluding Observations on the Philippines (2016), E/C.12/PHL/CO/5-6
Concluding Observations on Montenegro (2014), E/C.12/MNE/CO/1
Concluding Observations on Lithuania (2014), E/C.12/LTU/CO/2
Concluding Observations on Gabon (2013), E/C.12/GAB/CO/1
Concluding Observations on Nepal (2014), E/C.12/NPL/CO/3
Concluding Observations on Germany (2001), E/C.12/Add.68
Committee on the Elimination of Discrimination Against Women:
Concluding Observations on China (2006), CEDAW/C/CHN/CO/6
Concluding Observations on Greece (2007), CEDAW/C/GRC/CO/6
Concluding Observations on Canada (2008), CEDAW/C/CAN/CO/7
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